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MESSAGE FROM HON'BLE JUSTICE AJAY RASTOGI

CHAIRPERSON, STATE LEGAL SERVICE AUTHORITY,
RAJASTHAN

Indeed, it is an ecstasy to acknowledge invitation to join you all as Chief Guest
to the Inaugural Session of ‘Legal Refresher Course on Pre-trial Justice’ being
initiated as Commonwealth Human Rights Initiative in collaboration with
District Legal Service Authority (DLSA) Jodhpur &l State Legal Service
Authority, Rajasthan, to which I express my gratitude. Despite ardent wish to
attend the Inaugural Session and to address the session: “Vision &I Mission of
SLSA Rajasthan for early < effective Access to Legal Aid in Police Station,
Jails, Courts”, I feel myself unable to be there due to my pre-occupations.

It is a matter of great pleasure that such a Training workshop is being organised
for the legal aid advocates appointed under the model scheme for Remand & Bail
Lawyers as well as Panel Lawyers appointed under NALSA's Retainer Lawyers
Scheme.

I am confident, the Team of (DLSA) Jodhpur and SLSA Rajasthan would
deliberate in the direction to contribute constructively in maintaining perception,
with which the Training workshop through a continuing legal education

programme is being organized, beyond expectations; and have been pleading for

the cause of justice in various ways and pleasantly.

Organizing a Legal Refresher Course on the subject is an event, when each
member of both the Teams with acumen will be able to think over to do justice to
the participants by rendering services for better administration of justice. Kindly
accept my heartiest felicitations for organisations of the Refresher Course and
best wishes for its success and for betterment of the Nation.

(AJAY RASTOGI)
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o o faftre dar arfSrever @ sreae
ararefer sft 3o walft &1 a9
HIATICY EFH U5eq sARITEd, forem faftes dar witeon@raudu-siuTR)
T oy Tafteh dar WiRRIoN(SEdre) & e dearatilel # TSI oliarel
R ®1 3i dcre Siffew & 3cares-a7 # 39 ga% 99 e Aty
& d W enfAe gt &1 Ao ARaa & 3 aer arem § 3R A s@&
foT aadr AT AT gl 3glead-7 A RRAd WA AR “fasier 75 AT
B THUATHT ISEU BR 3ol US ghided Uiy T &Nl US 3 gfard
FRAH, Slod, HICH ~ dAHG §F & Helfd FaA &I gliceh ool & SIas[q
ggel @ ol 37 T FEIan3’t & fAaTE & FRoT & 0@ e & 39 & 3mHY

HEHH FT T |

951 Gt &1 a1 ¢ b RAS U5 oo dqd 1HS AlSel Jlofell dUT TATTATHT
1 RETR gy Ao & dgd A FEar e & g siftaeanst &
T gfvetor v OAT FRIRMAT T AT hAT ST T&T 2l

A Tavard § for Tord e & faftres RIeT srisd 1 TR # giRveor &
g HIAATST AT HT ST W 8, 3§ Aaal & Heqeq oo it dar
WIfEeoT, ShuqR dur T fAfs dar uifdewor, Jeeurs 1 e 39T
ATcHS TGN ol I T2 F 3796TT & gl SIAGT 3T SGahd JIATH |

v 9 eferer ROFIR T &7 3T tsh fafise gear § Swd e &t &
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EIHR HL!

(3rsTT TEATN)
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MESSAGE FROM MAJA DARUWALA
DIRECTOR, COMMONWEALTH HUMAN RIGHTS INITIATIVE

Dear Advocates,

This long term training is a platform for learning and demonstrating on any legal
issue that can ensure fair trial practices and reduce unnecessary pre-trial
detention. As lawyers we are always Keen to polish our cognitive/legal
Rnowledge and argumentation sKills and yet the scope for this is not always
easily available. We are troubled by illegalities and malpractices we see in the
court room but wonder how to address them and where to begin. As defense
lawyers, we have a commitment to our clients to deliver the best services and
provide the best solutions within the norms of fair trial. Yet we lack the biggest
ammunition for this, which is the timely access to the most recent judgments, old
and new debates within law and legal reform. We wish we had the technical
expertise on specialised areas of defense such as remand, bail, evidence and cross-
examination, to represent our clients more effectively, but the right mentorship is
missing.

As advocates, we are different from a range of other professionals. Our task_is
not merely the delivery of a product or just any service, but to deliver relief and
to provide protection to our clients against all forms of rights violation to serve
the purposes of justice. But we forget sometimes that as advocates in the legal

profession, we have a primary duty towards ensuring legal service and legal aid

to the large number of pre-trial detainees who might suffer longer periods of
detention than necessary merely because they are poor and cannot afford good
lawyers or we were late in our interventions.
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We forget to peer into the jails or make reqular visits to see if there is someone
there who needs our counsel. The high walls of the prison with the outside

world’s indifference towards inmates makes prison a breeding ground for delays

and illegalities that even the prison itself would want to be rid of. It is possible
that someone was unnecessarily remanded to custody or not produced physically
in court merely because we were not appointed, not present, we did not argue, or
did not argue well enough.

This course is designed to remind us of the duties that we should feel proud to
perform as advocates because only we can perform it. Bringing the legal
profession closer to jail reform through timely and effective use of remand and
bail laws and the use of social protection laws for vulnerable prison populations
will lie at the heart of this course on fair trial.

As officers of the court we are also expected to Rnow and defend the ‘rule of
law’, both procedurally and substantively. Yet the nature of law seems to escape
our grasp in the practices that we come upon in the functioning of the criminal
Justice system as a whole. Our idealism, convictions and goodwill are constantly
tested by the routine of court life, the poverty of debate, competitiveness and a
mass of illegalities. In the course of being competitive with our peers we forget
how we can encourage, nurture and be a resource to each other and to the many
young lawyers who join the courtroom battle every day.
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To address all this it is indispensable that we have opportunities and learning
spaces to enrich our minds and be equipped towards the duties we have to
perform, both individually and collectively. This training programme for legal aid
lawyers is being initiated in just this spirit. It ensures your interaction with
some of the best legal minds and criminal justice actors in Rajasthan and the
country who will update and expand your legal Rnowledge. You will be guided
and mentored by some of these inspiring individuals who have great commitment
to ‘rule of law’ and deep Rnowledge of the legal strategies needed to protect one’s
client in the fullest sense.

On the whole, the course will draw attention to the powers and rejuvenated
spirit that the legal profession, particularly legal aid lawyers, can channelize
back into the criminal justice system through a revitalized Rnowledge of the law,
vulnerabilities and prejudices and role of reasoning and argumentation, and
improved skills of application of the law and effective representation for the
indigent. The range of things this course can do, from legal education to

changing malpractices in pre-trial detention and during trial, will be moulded by

the energy and enthusiasm, interest and commitment all of you will bring to it.

MAJA DARUWALA
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WTTIINE F FSAF AT SvaTedl FT Feem
O rfgearerT,

ot 3af 7 gg gfRAGTUT Uk HT Y RE §- TAT HA S@T AT 3T FlefeAl Tl
N G- Fohod § ToT@d 3rarelcl Fears & FAsqatar Fafdad gl § 3R
3feTelcl FoAdis-qd &I IATaeTeh SEIhI0T T T3 H HHAT AT §| Teh dehlel
& diX O &H A & Pl & 3Tel AT 3N Teh-ieAT A HISTol-THeRTo T
S gl § oifched TAT HT U1 & GO JFEX 3UeeYT 18T sid| 3ETeld &
AR I AAITATAHT 3R FAR & §A WA Td & 3R gam-#a §
qrad § o oo aTdl &1 Fa7 JATUT Aol ST AR SEh RIHTT HEl
S| SATa-9eT & ghIel &k TT H gH fASHET 71T & ARl F MR T|d §U
I FAIFHI FI ol T HR IS FAUE FeT F F TEE o
dfhd taT W @ & T I @90 6T AR I8 §, S- AdieaH
3ferelcdl el & IR #H WARE SAEERT A1 R @ AR faftes gur weh
TN-RA §gH T SFTRRI, 3Tl AR UM 3779 glam g1 gART Ig 87 geor
gidl & T RATs, 90, Ty Jur FE-TWiAa WY S99 § o3 fafese
T3 W gH dhallehl HER &8l g1 dlfh §H 379a1 Hadehiel T Ul STeT
FRIR T T I 9 fheT WX A & g TET AT AT Fer aran|

SaN gl §A e UEX @l dfeieh gt §1 GART F fohell awq ar
fFel  JaT 1 Yeld AT 8T ALl dfodh §ART HH 9 FHddhlel I ITEd
feemar 3R SA% & IET W Ield §U AOAR3edwad & TAH T A W
T&T Jeled H& &l &1 dfdhet g Fol-slt o ofd § & v sifdaear & ak
W HT & 9 H §ART TATAS hicded Tanrredisr $ieat i faftes dgraar iR
FlofeT T AT HT IS FT JRARIT FAT & FIfh 30 ST HT Gaol TR
gl § fF a0 & FRUT SAEIAR fAarmehe iy 3<oT ahie a1 ST 9Tel &hr
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feafd 7 ST & ST FAT Th He I P STET g SEUT Ig o A &
for gAT &eT AT @A gAY g HT UTd|

§H el & IR Sfieh 91T 8l ST g1 T Sl & ek 0ar 1$ § 5 gan
faftr WA & ST §- Tg A & fov et # AafAa smaemer Se g
Afthed §F UAT FET T UIA| STl T F QAR ol & IR AT gfaar a1 30
GRR # FACH @ 8, S AT gfadr 9 & R Fr gfaar @ fAwder &
g 3R @ A ATt U 3USS FHT & TT H I g Sdr g, STg
HAGTATATIT 3R fdeid & 97 GI ordl-Berdl ol ATAITATAIN 3T Taoa
g 9ol S 38 Fe oo ¢ T g Sier 8 588 PChRT U1 gl g1 58 ST
T SE ITRHT el & o Rl el o IReredy A X RaArs & dea fewrad
H o foram S ar Y 38 §eRR 3Eroid # &7 9 fRam o1 & F3ifh §H
SHET IS geblel Sofehl Il & T foigerd &1 &1, 3equiedd @, 969 & Toh o
g7 T 989 ¢ o ar a2ai &f & T U AT A 9|

g UIeUhA HI AT g7 39 giidcar #r Ig feomer & fow fovar = &
St &% gt Ade T Fad § 3N U ghd & ¥7 # 3o qfdcal & A
Wg@aﬁﬁw@fﬁﬁm%lﬁm&gmléﬁﬂsl%’wm
IR 9 A F3 FEEAT & FRIR AR FHAAG G EAATST AR ST & e
T TGel arell g e & v o geeT & @ & 39T &
SIRT JT-FUR AT Flofel o YA & Folcleh olel I el § IR Bl

HeTelcll 3SR & T H gAY 3MU&T HT Sl § T §H Pl & AT &l
gfshar AR 3HAaE] & eRIcer T FASH iR 38T W HIN| olfehed, S &1 §A
G FY-YIEAT & FHIHABGH ERTAT W 3R 8§, Fleed T Yhfd W gART
ghs el Siel USa ofdTdl gl USTART hr 3fererdl Ufehansil, sgal & T@eldd,
gfaeaer 3R o sfaafAdant & § gar e, gfaegar 3R S=-
HITOT I HTGAT T oI TET 8l o@rdl gl 39« @t gl & &g g &
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g o T HIRA & T Ig a1 oA St § 1 §H UH qgEl H gerar &
ehd §, TER qLeh HAMSd g7 Fohdd & 3N Teh-g@y & folv qUr 3ierelcl IRE
H UTAT & S o5rs & faU i@ gl arel &8 dehlell & fow Hame
aifad g gohd Bl

3o TR STl & FAT & fAU 9gd SRA & & g AGeA-STfed T 3w 3R
F7a A, ST §F 30 AF-ARTS: F THE J 3R AT T dHReE
W A gH o SraeRar Raet § 39 v 3ma & IR & o [t
HETIAT JeTel el dlel Tehleil I GRIGTOT-hAshaA S8 ST #lae & e foham
W%l%ﬂﬂ-amﬁmwmymmmwamwa:
3T feear O 3 956 AAcar3l dur s ~a-caaedr & 3gH giedar
ﬁ@?ﬁﬁwémmﬁmaﬂﬁ@ww forar &% ‘afr &
A" & i el TASSTale TUT Haerehlel & TaTd & AT ST Flofell dekcll
% X SR TH $T WOUMEYE eFfFd GRIETOT & aRie e Aef-geie
|

AT H g Al Ig UISThH Flefd & U, GHH s ggrrdr f @ged
JehTell 1 €T 3H diehd AR Ad-Foi€d! HRI-ATGAT T dlh Gidel T ALy
¢ oTae! sWe AT-caaEdT & AT FleleT I Shad STeIdRl, HAARAT 3R
QaTIrgr s UgHle, den-ahieiel 3N Teh-8THAT & SEAAT, Flefel & HRIN 3YANT
$r giFadl qur (-5t B g FASEIN & FART FER—T ST Hehell &1 T
uregshA faftier RIET & Jh FAaS-qa &l AoRedl aUT FoAdls & HH H g
Tl TR &l Uehed & ATHS H S $& Y Ul H HEGIR g 3H G 37TTehT
38 Foll, 3cdmg, T 3R ufdsgar fr o9 gel 5w Iy 39 9 givefor-
FIHHA H RRed S|

Mo s

HIIT credlell
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OVERVIEW: UNDERSTANDING THE SOCIAL AND
INSTITUTIONAL CONTEXT OF WOMEN OFFENDERS

(The Overview for this Reader on Legal & Other Strategies for Women & Juveniles in Custody is
sourced from the Executive Summary of the Final Report of the Planning Commission, Government of
India, on Children of Women Prisoners in Jails: A Study in Uttar Pradesh, 2004. The study has been
conducted in U.P., covering 297 women prisoners of 21 jails. The Executive Summary has been
selected for the social and institutional perspective it captures. It has been slightly modified to suit the
purposes of the Reader and its private circulation for legal aid lawyers.)

Development efforts in the recent past have undergone significant changes and
unplanned, unsustainable and erratic developmental pursuits have caused social tension,
unrest and disorder in the society and attracted attention of policy makers, administrators,
social scientists and researches. Development alone cannot bring peace and prosperity unless
it has a social justice dimension and people centered approach. Importantly, there have been
marked changes in the patterns, trends, and nature of crimes over the period, particularly in
the recent past. The post liberalized and globalized era calls for effective measures for
criminal justice administration and development administration with focus on people and
environment along with sustainable management of development.

Social Context of Female Criminality & Jail Administration:

The imprisonment of mother with dependent young children is a problematic issue.
The effects of incarceration can be particularly catastrophic on the children and costly to the
state in term of providing for their care, and because of the social problems arising from early
separation. Children should not be allowed to stay in jails. Jails are not place to bring up
children. The shocking survey on children of women prisoners, conducted by National
Institute of Criminology and Forensic Sciences, Delhi, during 1997-2000, documents the
conditions of deprivation and criminality in which they are forced to grow up, lack of proper
nutrition, inadequate medical care, and little opportunity for education. Indian Council of
Legal Aid and Advice also filed public interest litigation in the Supreme Court, asking that
state governments formulate proper guidelines for the protection and welfare of children of
women prisoners. The jail authorities said that they are doing what they can do within
limited resources to give children the best possible facilities. This ranges from medical
checkups for pregnant women and health education classes for mothers to vaccines for
children. Officials say that prisoners in Karnataka, Maharashtra and Rajasthan have special

diets for lactating mothers and babies. In Meghalaya, breastfeeding mothers are kept in a

separate enclose. In Tamil Nadu, the special prisons for women in Vellore and Madurai have
creches as do Presidency Central Jail in West Bengal and Nari Bandi Niketan in Lucknow.
Jail conditions are deplorable in Bihar and Madhya Pradesh. Unfortunately, prisoners are not
a priority for any government because inmates are typically poor, illiterate and powerless,
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and because of the prevailing attitude that prisoners deserve what they get.

At the beginning of the 1990’s, the average number of offenders per lakh population was five
times highest than in the 1950’s. For the last decades there have been further fundamental
societal changes contributing to an increasing crime load. Significantly, the globalization
process with its concomitant integration at the economic, technological and cultural level
contributes to globalization of crimes as well which appear in the form of terrorism, drug
trafficking, money laundering, and organized crimes with international dimensions. The
privatization, liberalization and marketization policies have led to the growth of economic
crimes. Importantly, in the wake of industrialization, westernization and urbanization,
Indian society has been passing through drastic and fundamental changes both in the
structured, socio-economic and cultural spheres which not only produced a changed
physical environment and a new forms of economic organizations but also affected the social
order, solidarity, human conduct and thought. The rate of women criminality has increased
over the period. However female criminals constitutes a numerically smaller proportion than
that of male offenders. According to the Crime in India Report (1996), the female percentage
for arrested persons at all India level was at 4.7. There has been upward trend in female
criminality over the period of 1990-2000. About 10 states and 3 Union Territories recorded
more than 5 percent female arrested in total arrested persons during 1996.

During June 1997, 7268 female were reported in jails and out of total women prisoners
5658 (77.85 percent) were under trials. In the state of Uttar Pradesh, 902 women prisoners
were reported and most of them were under trials. Again, 885 children were reported in jails
and most of the children were living in jails of Uttar Pradesh, Madhya Pradesh (12.43
Percent), Andhra Pradesh (9.15 percent), Maharastra (7.90 percent), Bihar (6.92 percent),
Delhi (6.78 percent), West Bengal (6.10 percent), and Rajasthan (6.10 percent). Most of the

jails are over crowded and additional capacity of prisoners has to create. Though prison

infrastructure available in India is huge but the main problem of the prisons is overcrowding
due to under trial prisoners. In the state of Uttar Pradesh, there are 82 jails. A few newly
created districts (18) do not have jails. There has been 5.5 percent compound annual growth
rate of population increase in jails of U.P. During 1991-2001, average number of prisoners
grew by 96.49 percent. There has been increasing trend in the ratio of convicted and under
trial (1:8 ratio in 2001). The jails lack proper planning for human resources and also lack basic

minimum facilities for prisoners, particularly woman and their young children.
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CUSTODY OF WOMEN

The problem of single women in jails and sub jails
(An inmate perspective)

MR. R.K. SAXENA
Source: ACCESS TO JUSTICE: LEGAL EMPOWERMENT

A statement on access to justice and legal empowerment will drastically fail if we do not take
into account the plight of women in conflict with law, particularly those who have been
confined to custodial institutions. Those who are convicted, are congregated in remote
centralized institutions where their relatives find it difficult to approach and meet them; but
those who face trial, are kept in local prisons (district jails or sub-jails) under conditions
which demand serious attention.

Lack of lady warders, particularly at sub-jails, is causing untold misery to women inmates
who stay alone in desolate barracks within prisons for men. Violation of human rights in
prisons is common but women are particularly vulnerable to human rights abuse and
discrimination of varying degrees.

The main reason is that they do not have separate prisons and at most places have no women
staff either for their secure confinement or for medical and other examinations. Special needs
of women inmates who are pregnant or who are accompanied with infants are generally
ignored. These violations are invisible and committed with impunity because of non-
accountability and lack of transparency in prison administration.

Most jail rules provide for the method of keeping women inmates in prisons and in sub-jails.
One such rule reads as follows:

Female prisoners not to remain alone in female ward. - When, however, there is only one female
prisoner in the female ward, and there is no female warder or overseer, and the prisoner is
likely to be there for more than seven days, the Superintendent shall arrange beforehand for
another female prisoner from the nearest jail to be sent to keep her company, or to send the
prisoner to an adjacent Jail. In extraordinary circumstances the Superintendent may allow a
female friend to visit the prisoner and live with her in the jail. If the female prisoner has no
friend who will stay with her, the Superintendent shall entertain a female as an extra warder
to keep her company.

This important rule for the upkeep of women inmates is followed more in its violation than
adherence. At most of the District Prisons or Sub-jails there is no separate sanctioned post for
lady warders. This is so perhaps for two reasons: one, the uncertainty of the presence of
women Undertrial prisoners at these institutions, and two, the constant change in the
number of women Undertrial prisoners, if there are any. It is because of this uncertainty that
the aforementioned rule has been construed in a manner that provides several alternative
arrangements for the upkeep of a single woman inmate at a jail or sub-jail.
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But provisions of alternative arrangements in this rule (which was framed more than
half a century back) have become hackneyed and impractical for various reasons -

Calling a woman inmate from the nearest jail may cause hardship to that other
woman because it may deprive her of the proximity to her relations and family
members. If she is transferred to another jail, without her willing consent, just to give
company to a woman prisoner, it would be a violation of her right to live with
minimum restraints.

Sending a single woman to the nearest jail or sub-jail (where other women inmates
might be lodged) causes procedural difficulties of production of the inmate before the
concerned court on the date of hearing. She will have to be shifted from one prison to
the other for appearing before the judicial magistrate on each such date, causing
problems of transfer, availability of woman guards and the risk of violation of her
personal security.

Searching for a woman friend who can give company to a single woman prisoner, or
could willingly opt to stay with her in the horrifying prison conditions, is a tough job
- almost impossible for the scanty prison staff to execute. This alternative is also
wrought with the possibility of a complaint of illegal confinement because prison
rules unconditionally prohibit the locking up of any person in the prison without a
valid warrant of custody from a competent authority.

To ‘entertain a female as an extra warder’ is not possible now because prison
superintendents have been divested of their powers to recruit persons on temporary,
casual or daily-wage basis.

Since the population of undertrial prisoners is always changing it is difficult to predict or
anticipate when and at which prison the number of women Undertrial prisoners would be
reduced or raised to a ‘single woman’. The Prison Department is not in a position to say at
how many jails and on how many occasions there was a single woman Undertrial prisoner in
a year. An intervention by Visitors of prisons can perhaps raise some hope in such cases.
They can exercise their influence in providing the services of lady home-guards for such
temporary phases at jails and sub-jails where there are no lady warders.

Rules for segregation of women prisoners from their men counterparts make it essential to
keep them not only out of reach of male prisoners but also out of their sight. Therefore, the
construction of women enclosures within jails for men is such that the gates of their
enclosure, and the wards within the enclosure shall not be in the same line of sight so that no
passer-by could violate their privacy. If, on one hand, this ensures total segregation, it also, in
essence, results in complete isolation (an illegal solitary confinement) of a woman inmate, if
she is alone and there is no lady warder to keep watch on her. This precisely is the situation
in almost all sub-jails and most of the district jails in the country.

The problem of keeping women undertrial prisoners in jails where there is no woman guard
and no proper enclosure to keep them safe must cause concern and draw sufficient attention
of state authorities. Why can the state not think of some proper arrangements for keeping
them in jail, if there is law to curtail their liberty? Does the state have right to restrain their
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freedom if it has no funds to provide for lady warders to keep watch over them and to
construct appropriate prisons to keep them in? Should the state not confer with the Judiciary
and devise ways to release such women on bail (or on personal recognizance if they have
roots in the community) until there are proper arrangements for their confinement in
prisons? Should the state government not appoint a committee of women officers from the
prison, the judiciary, the police and some women social organizations, to make a one time
review of all women undertrial prisoners in jails where there are no women guards, and to
suggest some concrete ways to improve their lot.

There should be some provision for appointment of temporary lady warders or lady home

guards when women are admitted to sub-jails. A panel of lady home-guards should always

be available at Jails and sub-jails having no sanctioned strength of lady warders, so that the
services of one or two of them could be procured when a single women prisoner is lodged in
the prison.

Understanding Women Offenders & Criminality:

The study conducted by B.N. Chattoraj, at National Institute of Criminology and
Forensic Sciences, Delhi revealed the pathetic and shocking conditions of women prisoners
and particularly young children of women prisoners. The study also reported that young
children of women prisoners are deprived of basic minimum facilities of education, health,
nutrition, care, recreation and accommodation. Justice Iyer committee also looked into the
living conditions of children of women prisoners. The Committee observed that children of
women prisoners were callously placed in prisons in general except in a few central jails for
women where the childcare was satisfactory. However, there is paucity of literature and
empirical data on the problem of children of women prisoners living in jails.

A good number of studies have been undertaken on female criminality. Ahuja (1969),
Kawale (1982), Rani (1983). Nagla (1982), Bhanot and Mishra (1980) etc. have analysed social
back ground of female offenders. However, B.N. Chattoraj (2000) is the only person who has
conducted a detailed study on young children of women prisoners. A few committees such
as Mullah Committee and Iyer Committee also observed the living status of women
prisoners and their dependent young children living with them in jails.

Profile of Women Prisoners:

The women offenders are mainly from middle age group (57.5 percent women in age
group of 26-45 years). They generally belong to Schedules Castes (37.73 percent) of Hindu
religion (85.86 percent). Women offenders are from agricultural based families (52.85
percent). While 36.36 percent woman reported that their economy is predominantly based on
labour. Most of the women are from rural background (65.32 percent) and are married (74.75
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percent). Prior to jail, 64.98 percent women were housewives. Interestingly, 55.56 percent
women offenders are illiterate while one fourth women are literate. Even the educational
level of their husband was reported to be poor (34.68 percent illiterate and 23.57 percent
literates). Their economy is predominantly agricultural one and therefore they belong to low
income group of families. The family behaviour towards them also reveals that they are in
constantly under mental stress leading towards tense life. Most of the women offenders were
arrested for the case of dowry deaths (46.42 percent). Again, out of totals offenders of dowry
deaths reported, 39.73 percent women offenders were belonging to Scheduled Caste.

Children of Women Prisoners:

In 1997, 885 young children were found living with their mothers in jails. Out of total
such children most of the children belonging to U.P., M.P., A.P., Maharastra, Bihar and Delhi.
More than three fourths mothers of children were under trials of the total children living in
jails with their mothers, 58.3 percent were males and 41.8 percent were females. Out of total
children, 30 percent children were from general castes while rest were belonging to
backward castes. Again most of the children were belonging to middle aged mothers and
low socio-economic profile of society. The children were facing problems related to food,
nutrition, health, care, education and recreation. All India Committee on Jail Reforms (1980-
83) popularly known as Justice Mullah Committee has observed the pathetic conditions of
young children living in jails with their mothers.

Policy Recommendations:

Before sending a women who is at her advance stage of pregnancy or lactating or is being

accompanied with her young child to a jail, concerned authorities should ensure that

whether jail has basic minimum facilities of health, recreation, accommodation and
nutrition to care child and mother. In case, such facilities are not available in the jail,
concrete efforts to avail such facilities should be made by jail authorities.

The children must be separated from such a state of living, which is harmful for

development of children.

The women prisoners should be accommodated in a separate barrack and incase separate

barrack is not existing in the jail, the primary consideration should be that the barrack is

not overcrowded and children of women prisoners get sufficient space for
accommodation and their movement.

— The young children along with their mothers should be provided separate food, and
nutrition. The food of kids may be supplemented by reasonable quantity of milk,
fruits, sweets, baby food and other nutrition components as recommended by
hospital doctors. During the illness of

— child, suitable food as prescribed by doctors should be made available to them.

e Children of women prisoners may be provided adequate clothes, bed sheets and other
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necessary materials for maintenance. Women prisoners should also be provided adequate
quantity of clothes, bed sheets, bedding, sanitary napkins, soap, detergents, oil etc. for
maintenance.
In case of serious illness of the mother of young child, jail authorities immediately make
alternative arrangement for care of child.
Basic facilities like creche, Aganwadi centre, primary education centre, recreation etc.
should be ensured in each jail. If not possible, at least proper arrangement for such
facilities may be ensured through involvement of local reputed NGO'’s and government
officials.
Women prisoners should be provided adequate learning materials such as books,
exercise books copies, pencils, slates, etc. so that they may be educationally empowered.
Moreover, women prisoners should be imparted professional education, training and
entrepreneurial skills for their proper rehabilitation. This type of arrangement may be
ensured through strengthening, encouraging and supporting local NGO's.
— Women prisoners may be exempted imprisonment. Moreover, women prisoners
above the age of 65 years
— should be curtailed imprisonment and released them to live peacefully in the society.
Women prisoners engaged in work programme should be provided their due wages and
honorarium so that their motivation for rehabilitation programmes may be sustained.
Diversified recreational programmes should be made available to the children of
different age groups. Play grounds, materials for indoor games and sports may be
ensured by jail authorities. Again, jail authorities should arrange for site seeing in the

organized festivals, fairs, and recreational events such as folk dances, songs theatre etc.

Jail authorities may also organize programmes of recreation and spiritual theme.

In order to encourage the work culture among women prisoners, it is necessary that

every jail where children are living with their mothers should have a creche with proper

staff.

Prison administration has to be made more sensitive and responsive to the problems of

the children of women prisoners. The jails should be provided sufficient resources to

ensure that care, nourishment, protection, welfare and development of young children

living with their mothers in jails.

o The jail staff should be provided training and orientation for coping up new changes
and proper care and welfare

o of women prisoners along with their young children living with them in jails.

Some fund should specifically be earmarked for the welfare of the children of women

prisoners in the beginning of the year and utilized for the purpose, even if young

children are not living in jail and funds are not utilized for that financial year such funds

may be deposited as a emergency fund that may be utilized for the welfare of children of

women prisoners at the need of hour.
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The Juvenile Justice Act also needs to be amended and young children of women prisoners
may be included in the Act so that these neglected children can derive benefits of the Act for
their care, protection, development and rehabilitation.

Current Statistics on Women Prisoners
Source: Prison Statistics, NCRB 2012

e A total of 344 women convicts with their 382 children and 1,226 women
undertrials with their 1,397 children were lodged in various prisons in the
country at the end of 2012.

The proportion of undertrial female inmates to total inmates was observed as
4.6%.
Women jails exclusively for women prisoners exist only in 13 States/UTs

A total of 414 convicts including 13 females lodged in different jails of the

country were serving capital punishment at the end of the year 2012.

A total of 69,133 convicts including 2,787 women accounting for 54.1% of total
convicts in the country were undergoing sentences for life imprisonment at the
end of the year 2012.

A total of 55 deaths of female inmates were reported during 2012, wherein 8
deaths were suicidal in nature reported during the year 2012.

Female inmates are between the age group of:

30 - 50 years: 8058 (49.5%),

18-30 years: 5243 (32.3%),

50 years and above: 2959 (18.2%),

16-18 years: 13 (0.1%).
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Section I:

STATUTORY PROVISIONS
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WOMEN IN CUSTODY

CONSTITUTION OF INDIA

Article 15 - Prohibition of discrimination on grounds of religion, race, caste, sex or place of

birth:

(3) Nothing in this article shall prevent the State from making any special provision for

women and children.
Article 51A - Fundamental Duties

(e) to promote harmony and the spirit of common brotherhood amongst all the people of
India transcending religious, linguistic and regional or sectional diversities; to renounce

practices derogatory to the dignity of women;

Article 243D - Reservation of seats in the Panchyats

(2) Not less than one-third of the total number of seats reserved under clause (1) shall be
reserved for women belonging to the Scheduled Castes or, as the case may be, the Scheduled

Tribes.

(3) Not less than one-third (including the number of seats reserved for women belonging to
the Scheduled Castes and the Scheduled Tribes) of the total number of seats to be filled by
direct election in every Panchayat shall be reserved for women and such seats may be

allotted by rotation to different constituencies in a Panchayat.

(4) The offices of the Chairpersons in the Panchayats at the village or any other level shall be
reserved for the Scheduled Castes, the Scheduled Tribes and women in such manner as the

Legislature of a State may, by law, provide:

Provided that the number of offices of Chairpersons reserved for the Scheduled Castes and

the Scheduled Tribes in the Panchayats at each level in any State shall bear, as nearly as may
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be, the same proportion to the total number of such offices in the Panchayats at each level as
the population of the Scheduled Castes in the State or of the Scheduled Tribes in the State

bears to the total population of the State:

Provided further that not less than one-third of the total number of offices of Chairpersons in

the Panchayats at each level shall be reserved for women:

Provided also that the number of offices reserved under this clause shall be allotted by

rotation to different Panchayats at each level

(5) The reservation of seats under clauses (1) and (2) and the reservation of offices of
Chairpersons (other than the reservation for women) under clause (4) shall cease to have

effect on the expiration of the period specified in article 334.

Article 243 T: Reservation of seats in the municipalities

(2) Not less than one-third of the total number of seats reserved under clause (1) shall be
reserved for women belonging to the Scheduled Castes or, as the case may be, the Scheduled

Tribes.

(3) Not less than one-third (including the number of seats reserved for women belonging to
the Scheduled Castes and the Scheduled Tribes) of the total number of seats to be filled by
direct election in every Municipality shall be reserved for women and such seats may be

allotted by rotation to different constituencies in a Municipality.

(4) The offices of Chairpersons in the Municipalities shall be reserved for the Scheduled

Castes, the Scheduled Tribes and women in such manner as the Legislature of a State may,

by law, provide.

(5) The reservation of seats under clauses (1) and (2) and the reservation of offices of
Chairpersons (other than the reservation for women) under clause (4) shall cease to have

effect on the expiration of the period specified in article 334.
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Article 21A - Right to Education

The State shall provide free and compulsory education to all children of the age of six to

fourteen years in such manner as the State may, by law, determine.]

Article 24 - Prohibition of employment of children in factories, etc

No child below the age of fourteen years shall be employed to work in any factory or mine or

engaged in any other hazardous employment.

Article 39- Certain principles of policy to be followed by the State
The State shall, in particular, direct its policy towards securing —

(@) That the citizens, men and women equally, have the right to an adequate means of

livelihood;
(d) That there is equal pay for equal work for both men and women;

(e) that the health and strength of workers, men and women, and the tender age of children

are not abused and that citizens are not forced by economic necessity to enter avocations

unsuited to their age or strength;

(f) That children are given opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against

exploitation and against moral and material abandonment.

Article 42 - Provision for just and humane conditions of work and maternity relief

The State shall make provision for securing just and humane conditions of work and for

maternity relief.
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Article 45 - Provision for free and compulsory education for children

The State shall endeavor to provide, within a period of ten years from the commencement of
this Constitution, for free and compulsory education for all children until they complete the

age of fourteen years.

Article 47 - Duty of the State to raise the level of nutrition and the standard of living and

to improve public health

The State shall regard the raising of the level of nutrition and the standard of living of its
people and the improvement of public health as among its primary duties and, in particular,
the State shall endeavor to bring about prohibition of the consumption except for medicinal

purposes of intoxicating drinks and of drugs which are injurious to health.

Article 51A- It shall be the duty of every citizen of India

(e) to promote harmony and the spirit of common brotherhood amongst all the people of
India transcending religious, linguistic and regional or sectional diversities; to renounce

practices derogatory to the dignity of women;

(k) Who is a parent or guardian to provide opportunities for education to his child or, as the

case may be, ward between the age of six and fourteen years.

Article 350A - Facilities for instruction in mother-tongue at primary stage

It shall be the endeavor of every State and of every local authority within the State to provide
adequate facilities for instruction in the mother-tongue at the primary stage of education to
children belonging to linguistic minority groups; and the President may issue such directions

to any State as he considers necessary or proper for securing the provision of such facilities.
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THE CODE OF CRIMINAL PROCEDURE, 1973

Section - 47: Search of place entered by person sought to be arrested:

(2) If ingress to such place cannot be obtained under sub-section (1), it shall be lawful in any
case for a person acting under a warrant and in any case in which a warrant may issue, but
cannot be obtained without affording the person to be arrested an opportunity of escape, for
a police officer to enter such place and search therein, and in order to effect an entrance into
such place, to break open any outer or inner door or window of any house or place, whether
that of the person to be arrested or of any other person, if after notification of his authority
and purposes, and demand of admittance duly made, he cannot otherwise obtain

admittance:

Provided that, if any such place is an apartment in the actual occupancy of a female (not
being the person to be arrested) who, according to custom, does not appear in public, such
person or police officer shall, before entering such apartment, give notice to such female that
she is at liberty to withdraw and shall afford her every reasonable facility for withdrawing,

and may then break open the apartment and enter it.

Section 51 - Search of arrested persons:

(2) Whenever it is necessary to cause a female to be searched, the search shall be made by

another female with strict regard to decency.

Section 53 - Examination of accused by medical practitioner at the request of police

officer:

(2) Whenever the person of a female is to be examined under this section, the examination

shall be made only by, or under the supervision of, a female registered medical practitioner.
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Section 98 - Power to compel restoration of abducted females

Upon complaint made on oath of the abduction or unlawful detention of a woman, or a
female child under the age of eighteen years, for any unlawful purpose, a District Magistrate,
Sub-divisional Magistrate or Magistrate of the first class may make an order for the
immediate restoration of such woman to her liberty, or of such female child to her husband,
parent, guardian or other person having the lawful charge or such child, and may compel

compliance with such order, using such force as may be necessary.

Section 100 - Persons in charge of closed place to allow search:

(3) Where any person in or about such place is reasonably suspected of concealing about his
person any article for which search should be made, such person may be searched and if
such person is a woman, the search shall be made by another woman with strict regard to

decency.

Section 160 - Police Officer's power to require attendance of witnesses

(1) Any police officer making an investigation under this Chapter may, by order in writing,

require the attendance before himself of any person being within the limits of his own or any

adjoining station who, from the information given or otherwise, appears to be acquainted

with the facts and circumstances of the case; and such person shall attend as so required:

Provided that no male person under the age of fifteen years or above the age of sixty five
years or woman or a mentally or physically disabled person shall be required to attend at

any place other than the place in which such male person or woman resides.

Section 164 A - Medical examination of the victim of rape

(1) Where, during the stage when an offence of committing rape or attempt to commit rape is

under investigation, it is proposed to get the person of the woman with whom rape is alleged
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or attempted to have been committed or attempted, examined by a medical expert, such
examination shall be conducted by a registered medical practitioner employed in a hospital
run by the Government or a local authority and in the absence of a such a practitioner, by
any other registered medical practitioner, with the consent of such woman or of a person
competent to give such consent on her behalf and such woman shall be sent to such
registered medical practitioner within twenty-four hours from the time of receiving the

information relating to the commission of such offence.

(2) The registered medical practitioner, to whom such woman is sent shall, without delay,
examine her and prepare a report of his examination giving the following particulars,

namely:-

(I) the name and address of the woman and of the person by whom she was brought;
(IT) the age of the woman;

(III) the description of material taken from the person of the woman for DNA profiling;
(IV) marks of injury, if any, on the person of the woman;

(V) general mental condition of the woman; and

(VI) other material particulars in reasonable detail.

(3) The report shall state precisely the reasons for each conclusion arrived at.

(4) The report shall specifically record that the consent of the woman or of the person

competent to give such consent on her behalf to such examination had been obtained.

(5) The exact time of commencement and completion of the examination shall also be noted

in the report.

(6) The registered medical practitioner shall, without delay forward the report to the
investigation officer who shall forward it to the Magistrate referred to in section 173 as part

of the documents referred to in clause (a) of sub-section (5) of that section.
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(7) Nothing in this section shall be construed as rendering lawful any examination without

the consent of the woman or of any person competent to give such consent on her behalf.

Explanation. - For the purposes of this section, “examination” and “registered medical

practitioner” shall have the same meanings as in section 53’

Section 167 - Procedure when investigation cannot be completed in twenty four hours

(2) Provided further that in case of a woman under eighteen years of age, the detention shall

be authorized to be in the custody of a remand home or recognized social institution.

Section 174 - Police to inquire and report on suicide, etc
(3) When—
(i) The case involves suicide by a woman within seven years of her marriage; or

(ii) The case relates to the death of a woman within seven years of her marriage in any
circumstances raising a reasonable suspicion that some other person committed an offence in

relation to such woman; or

(iif) The case relates to the death of a woman within seven years of her marriage and any

relative of the woman has made a request in this behalf; or
(iv) There is any doubt regarding the cause of death; or

(v) The police officer for any other reason considers it expedient so to do, he shall, subject to

such rules as the State Government may prescribe in this behalf, forward the body, with a

view to its being examined, to the nearest Civil Surgeon, or other qualified medical man

appointed in this behalf by the State Government, if the state of the weather and the distance
admit of its being so forwarded without risk of such putrefaction on the road as would

render such examination useless.
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Section 198 - Prosecution for offences against marriage

(1) No Court shall take cognizance of an offence punishable under Chapter XX of the Indian
Penal Code (45 of 1860) except upon a complaint made by some person aggrieved by the

offence:
Provided that —

(a) where such person is under the age of eighteen years, or is an idiot or a lunatic, or is from
sickness or infirmity unable to make a complaint, or is a woman who, according to the local
customs and manners, ought not to be compelled to appear in public, some other person

may, with the leave of the Court, make a complaint on his or her behalf;

Section 360 - Order to release on probation of good conduct or after admonition

1) When any person not under twenty-one years of age is convicted of an offence punishable

with fine only or with imprisonment for a term of seven years or less, or when any person

under twenty-one years of age or any woman is convicted of an offence not punishable with

death or imprisonment for life, and no previous conviction is proved against the offender, if
it appears to the Court before which he is convicted, regard being had to the age, character or
antecedents of the offender, and to the circumstances in which the offence was committed,
that it is expedient that the offender should be released on probation of good conduct, the
Court may, instead of sentencing him at once to any punishment, direct that he be released
on his entering into a bond, with or without sureties, to appear and receive sentence when
called upon during such period (not exceeding three years) as the Court may direct and in

the meantime to keep the peace and be of good behavior:

Section 416 - Postponement of capital sentence on pregnant woman

If a woman sentenced to death is found to be pregnant, the High Court shall commute the

sentence to imprisonment for life.
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Section 437 - When bail may be taken in case of non-bailable offence

(1) When any person accused of, or suspected of, the commission of any non-bailable offence
is arrested or detained without warrant by an officer in charge of a police station or appears
or is brought before a Court other than the High Court or Court of Session, he may be

released on bail, but—

(i) Such person shall not be so released if there appear reasonable grounds for believing that

he has been guilty of an offence punishable with death or imprisonment for life;

(ii) Such person shall not be so released if such offence is a cognizable offence and he had
been previously convicted of an offence punishable with death, imprisonment for life or
imprisonment for seven years or more, or he had been previously convicted on two or more
occasions of a non-bailable and cognizable offence punishable with imprisonment for three

years or more but not less than seven years:

Provided that the Court may direct that a person referred to in clause (i) or clause (ii) be
released on bail if such person is under the age of sixteen years or is a woman or is sick or

infirm

Section 27 - Jurisdiction in the case of juveniles

Any offence not punishable with death or imprisonment for life, committed by any person
who at the date when he appears or is brought before the Court is under the age of sixteen
years, may be tried by the Court of a Chief Judicial Magistrate, or by any Court specially
empowered under the Children Act, 1960 (60 of 1960), or any other law for the time being in

force providing for the treatment, training and rehabilitation of youthful offenders.

CHAPTER IX - ORDER FOR MAINTENANCE OF WIVES, CHILDREN AND PARENTS
Section 125 - Order for maintenance of wives, children and parents,

(1) If any person having sufficient means neglects or refuses to maintain —
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(a) His wife, unable to maintain herself, or

(b) His legitimate or illegitimate minor child, whether married or not, unable to maintain

itself, or

(c) His legitimate or illegitimate child (not being a married daughter) who has attained
majority, where such child is, by reason of any physical or mental abnormality or injury

unable to maintain itself, or
(d) His father or mother, unable to maintain himself or herself,

A Magistrate of the first class may, upon proof of such neglect or refusal, orders such person
to make a monthly allowance for the maintenance of his wife or such child, father or mother,
at such monthly rate, as such magistrate thinks fit, and to pay the same to such person as the

Magistrate may from time to time direct:
Provided that the Magistrate may order the father of a minor female child referred to in

clause (b) to make such allowance, until she attains her majority, if the Magistrate is satisfied

that the husband of such minor female child, if married, is not possessed of sufficient means.

Provided further that the magistrate may, during the pendency of the proceeding regarding
monthly allowance for the maintenance under this sub-section, order such person to make a
monthly allowance for the interim maintenance of his wife or such child, father or mother,
and the expenses of such proceedings which the magistrate considers reasonable, and to pay

the same to such person as the magistrate from time to time direct:

Provided also that an application of the monthly allowance for the interim maintenance and

expenses for proceeding under the second proviso shall, as far as possible, be disposed of

within sixty days from the date of the service of the notice of application to such person
Explanation —For the purposes of this Chapter —
(@) "Minor" means a person who, under the provisions of the Indian Majority Act, 1875

(9 of 1875) is deemed not to have attained his majority;
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(b) "Wife" includes a woman who has been divorced by, or has obtained a divorce from, her

husband and has not remarried

(2) Any such allowance for the maintenance or interim maintenance and expenses for
proceeding shall be payable from the date of the order, or, if so ordered, from the date of the
application for maintenance or interim maintenance and expenses of proceed ng, as the case

may be.

(3) If any person so ordered fails without sufficient cause to comply with the order, any such
Magistrate may, for every breach of the order, issue a warrant for levying the amount due in
the manner provided for levying fines, and may sentence such person, for the whole, or any
port of each month's allowance for the maintenance or the interim maintenance and expenses
of proceeding, as the case may be, remaining unpaid after the execution of the warrant, to

imprisonment for a term which may extend to one month or until payment if sooner made:

Provided that no warrant shall be issued for the recovery of any amount due under this
section unless application be made to the Court to levy such amount within a period of one

year from the date on which it became due:

Provided further that if such person offers to maintain his wife on condition of her living

with him, and she refuses to live with him, such Magistrate may consider any grounds of

refusal stated by her, and may make an order under this section notwithstanding such offer,

if he is satisfied that there is just ground for so doing

Explanation—If a husband has contracted marriage with another woman or keeps a mistress,

it shall be considered to be just ground for his wife's refusal to live with him

(4) No wife shall be entitled to receive an allowance for the maintenance or the interim
maintenance and expenses of proceeding, as the case may be, from her husband under this
section if she is living in adultery, or if, without any sufficient reason, she refuses to live with

her, husband, or if they are living separately by mutual consent

(5) On proof that any wife in whose favor an order has been made under this section is living
in adultery, or that without sufficient reason she refuses to live with her husband, or that

they are living separately by mutual consent, the Magistrate shall cancel the order
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Section 126 - Procedure

(1) Proceedings under section 125 may be taken against any person in any district —
(a) Where he is, or

(b) Where he or his wife resides, or

(c) Where he last resided with his wife, or as the case may be, with the mother of the

illegitimate child

(2) All evidence to such proceedings shall be taken in the presence of the person against
whom an order for payment of maintenance is proposed to be made, or, when his personal
attendance is dispensed with in the presence of his pleader, and shall be recorded in the

manner prescribed for summons-cases:

Provided that if the Magistrate is satisfied that the person against whom an order for
payment of maintenance is proposed to be made is willfully avoiding service, or willfully
neglecting to attend the Court, the Magistrate may proceed to hear and determine the case ex

parte and any order so made may be set aside for good cause shown on an application made

within three months from the date thereof subject to such terms including terms as to

payment of costs to the opposite party as the Magistrate may think just and proper

(3) The Court in dealing with applications under section 125 shall have power to make such

order as to costs as may be just

Section 127 - Alteration in allowance

(1) On proof of a change in the circumstances of any person, receiving, under section 125 a
monthly allowance for the maintenance or interim maintenance, or ordered under the same
section to pay a monthly allowance for the maintenance, or interim mainte ance, to his wife,
child, father or mother, as the case may be, the Magistrate may make such alteration, as he
thinks fit, in the allowance for the maintenance or the interim maintenance, as the case may
be."; (ii) in sub-section (3), in clause (c), for the word "maintenance", the words "maintenance

or interim maintenance, as the case may be.

Draft - for private circulation only




(2) Where it appears to the Magistrate that, in consequence of any decision of a competent
civil Court, any order made under section 125 should be cancelled or varied, he shall cancel

the order or, as the case may be, vary the same accordingly.

(3) Where any order has been made under section 125 in favour of a woman who has been
divorced by, or has obtained a divorce from, her husband, the Magistrate shall, if he is

satisfied that—

(a) The woman has, after the date of such divorce, remarried, cancel such order as from the

date of her remarriage;

(b) The woman has been divorced by her husband and that she has received, whether before
or after the date of the said order, the whole of the sum which, under any customary or

personal law applicable to the parties, was payable on such divorce, cancel such order —

(i) In the case where such sum was paid before such order, from the date on which such

order was made,

(if) In any other case, from the date of expiry of the period, if any, for which maintenance has

been actually paid by the husband to the woman;

(c) The woman has obtained a divorce from her husband and that she had voluntarily
surrendered her rights to maintenance or interim maintenance after her divorce, cancel the

order from the date thereof

(4) At the time of making any decree for the recovery of any maintenance or dowry by any

person, to whom a monthly allowance for the maintenance and interim maintenance or any

of them has been ordered to be paid under section 125, the civil Court shall take into account
the sum which has been paid to, or recovered by, such person as monthly allowance for the
maintenance and interim maintenance or any of them, as the case may be, in pursuance of

the said order
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Section 361 - Special reasons to be recorded in certain cases

(b) A youthful offender under the Children Act, 1960 (60 of 1960), or any other law for the
time being in force for the treatment, training or rehabilitation of youthful offenders, but has

not done so, it shall record in its judgment the special reasons for not having done so.

THE PROBATION OF OFFENDERS ACT, 1958

Section 6 - Restrictions on imprisonment of offenders under twenty-one years of age

(1) When any person under twenty-one years of age is found guilty of having committed an
offence punishable with imprisonment (but not with imprisonment for life), the court by
which the person is found guilty shall not sentence him to imprisonment unless it is satisfied
that, having regard to the circumstances of the case including the nature of the offence and
the character of the offender, it would not be desirable to deal with him under section 3 or
section 4, and if the court passes any sentence of imprisonment on the offender, it shall

record its reasons for doing so.

(2) For the purpose of satisfying itself whether it would not be desirable to deal under section
3 or section 4 with an offender referred to in sub-section (1) the court shall call for a report
from the probation officer and consider the report, if any, and any other information

available to it relating to the character and physical and mental condition of the offender.

LEGAL SERVICES AUTHORITY ACT, 1987

Section 4 - Functions of the Central Authority

(m) Make special efforts to enlist the support of voluntary social welfare institutions working

at the grass-root level, particularly among the Scheduled Castes and the Scheduled Tribes,

women and rural and urban labor;

Section 12 - Criteria for giving legal services
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Every person who has to file or defend a case shall be entitled to legal services under this Act

if that person is--

(c) A woman or a child

(g) in custody, including custody in a protective home within the meaning of clause (g) of

section 2 of the Immoral Traffic (Prevention) Act, 1956, or in a Juvenile home within the

meaning of clause (j) of section 2 of the Juvenile Justice Act, 1986, or in a psychiatric hospital

or psychiatric nursing home within the meaning of clause (g) of section 2 of the Mental

Health Act, 1987;

THE SCHEDULED CASTES AND THE SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3 - Punishment for offences of Tribe, - atrocities

(xi) Assaults or uses force to any woman belonging to a Scheduled Caste or a Scheduled

Tribe with intent to dishonor or outrage her modesty;

(xii) being in a position to dominate the will of a woman belonging to a Scheduled Caste or a
Scheduled Tribe and uses that position to exploit her sexually to which she would not have

otherwise agreed;
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THE IMMORAL TRAFFIC (PREVENTION) ACT, 1956

Section 10-A - Detention in a corrective institution
(1) Where, —
(a) A female offender is found guilty of an offence under Section 7, and

(b) the character, state of health and mental condition of the offender and the other
circumstances of the case are such that it is expedient that she should be subject to detention
for such term and such instruction and discipline as are conducive to her correction, it shall
be lawful for the court to pass, in lieu of a sentence of imprisonment, an order for detention
in a corrective institution for such term, not being less than two years and not being more

than seven years, as the court thinks fit:

Provided that before passing such an order, —

(i) the court shall give an opportunity to the offender to be heard and shall also consider any
representation which the offender may make to the court as to the suitability of the case for
treatment in such an institution, as also the report of the Probation Officer appointed under

the Probation of Offender Act, 1958; and

(if) The court shall record that it is satisfied that the character, state of health and mental
condition of the offender and the other circumstances of the case are such that the offender is

likely to benefit by such instruction and discipline as aforesaid.

(2) Subject to the provisions of sub-section (3), the provisions of the Code of Criminal
Procedure, 1973, relating to appeal, reference and revision, and of the Limitation Act, 1963 as
to the period within which an appeal shall be filed, shall apply in relation to an order of
detention under sub-section (1) as if the order had been a sentence of imprisonment for the

same period as the period for which the detention was ordered.

(3) Subject to such rules as may be made in this behalf, the State Government or authority
authorized in this behalf may, at any time after the expiration of six months from the date of

an order for detention in a corrective institution, if it is satisfied that there is a reasonable
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probability that the offender will lead a useful and industrious life, discharge her from such
an institution, without condition or with such conditions as may be considered fit, and grant

her a written license in such form as may be prescribed.

(4) The conditions on which an order is discharged under sub-section (3), may include
requirements relating to residence of the offender and supervision over the offenders

activities and movements.

INDIAN EVIDENCE ACT, 1872

Section 113A - Presumption as to abetment of suicide by a married woman

When the question is whether the commission of suicide by a woman had been abetted by

her husband or any relative of her husband and it is shown that she had committed suicide
within a period of seven years from the date of her marriage and that her husband or such
relative of her husband had subjected her to cruelty, the court may presume, having regard
to all the other circumstance s of the case, that such suicide had been abetted by her husband

or by such relative of her husband.

Explanation - For the purposes of this section, "cruelty" shall have the same meaning as in

section 498 A of the Indian Panel Code (45 of 1860).

Section - 113B - Presumption as to dowry death

When the question is whether a person has committed the dowry death of a woman and it is
shown that soon before her death such woman had been subjected by such person to cruelty
or harassment for, or in connection with, any demand for dowry, the Court shall presume

that such person had caused the dowry death.

Explanation - For the purposes of this section, "dowry death" shall have the same meaning as

in section 304B of the Indian Penal Code (45 of 1860)

Section 114 A - Presumption as to absence of consent in certain prosecutions for rape
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In a prosecution for rape under clause (a) or clause (b) or clause (c) or clause (d) or clause (e)
or clause (g) of sub-section (2) or section 376 of the Indian Penal Code, (45 of 1860) where
sexual intercourse by the accused is proved and the question is whether it was without the
consent of the woman alleged to have been raped and she states in her evidence before the

Court that she did not consent, the Court shall presume that she did not consent.

INDIAN PENAL CODE, 1860

Section 82 - Act of a child under seven years of age

Nothing is an offence which is done by a child under seven years of age.

Section 83 - Act of a child above seven and under twelve of immature understanding

Nothing is an offence which is done by a child above seven years of age and under twelve,
who has not attained sufficient maturity of understanding to judge of the nature and

consequences of his conduct on that occasion.

Section 376A - Sexual intercourse by public servant with a woman in his custody

Whoever, being a public servant, takes advantage of his official position and induces or

seduces a woman, who is in his custody as such public servant or in the custody of a public

servant subordinate to him, to have sexual intercourse with him, such sexual intercourse not
amounting to the offence of sexual assault, shall be punished with imprisonment of either
description for a term which shall not be less than five years and which may extend to ten

years and shall also be liable to fine.

Explanation: “Sexual intercourse” in this section and sections 376B and 376C shall mean any
of the acts mentioned in clauses (a) to (e) of section 375. Explanation to section 375 shall also

be applicable.”

Section 376B - Sexual intercourse by superintendent of jail, remand home, etc
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Whoever, being the superintendent or manager of a jail, remand home or other place of
custody established by or under any law for the time being in force or of a women’s or
children's institution takes advantage of his her official position and induces or seduces any
inmate of such jail, remand home, place or institution to have sexual intercourse with
him/her, such sexual intercourse not amounting to the offence of sexual assault, shall be

punished with imprisonment of either description for a term which shall not be less than five

years and which may extend to ten years shall also be liable to fine.

Explanation 1 - “Superintendent” in relation to a jail, remand home or other place of custody
or a women’s or children’s institution includes a person holding any other office in such jail,
remand home, place or institution by virtue of which he/she can exercise any authority or

control over its inmates.

Explanation 2 - The expression “Women’s or children’s institution” shall have the same

meaning as in Explanation 2 to sub-section (2) of section 376.

Laws Related to Women:

WOMEN-SPECIFIC LEGISLATIONS

The Immoral Traffic (Prevention) Act, 1956

The Dowry Prohibition Act, 1961 (28 of 1961) (Amended in 1986)

The Indecent Representation of Women (Prohibition) Act, 1986

The Commission of Sati (Prevention) Act, 1987 (3 of 1988)

Protection of Women from Domestic Violence Act, 2005

The Sexual Harassment of Women at Workplace (PREVENTION, PROHIBITION and
REDRESSAL) Act, 2013
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WOMEN-RELATED LEGISLATIONS

The Indian Penal Code,1860
The Indian Evidence Act, 1872
The Indian Christian Marriage Act, 1872 (15 of 1872)
The Married Women’s Property Act, 1874 (3 of 1874)
The Guardians and Wards Act,1890
The Workmen’s Compensation Act, 1923
The Trade Unions Act 1926
The Child Marriage Restraint Act, 1929 (19 of 1929)
The Payments of Wages Act, 1936

. The Payments of Wages (Procedure) Act, 1937

. The Muslim Personal Law (Shariat) Application Act, 1937
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. Employers Liabilities Act 1938
. The Minimum Wages Act, 1948
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. The Employees’ State Insurance Act,1948

. The Factories Act, 1948

. The Minimum Wages Act, 1950

. The Plantation Labour Act, 1951 (amended by Acts Nos. 42 of 1953, 34 of 1960, 53
0f1961, 58 of 1981and 61 of 1986)

. The Cinematograph Act, 1952

. The Mines Act 1952

. The Special Marriage Act, 1954

. The Protection of Civil Rights Act 1955

. The Hindu Marriage Act, 1955 (28 of 1989)

. The Hindu Adoptions & Maintenance Act, 1956

. The Hindu Minority & Guardianship Act, 1956

. The Hindu Succession Act, 1956

. The Maternity Benefit Act, 1961 (53 of 1961)

. The Beedi & Cigar Workers (Conditions of Employment) Act, 1966

. The Foreign Marriage Act, 1969 (33 of 1969)

. The Indian Divorce Act, 1969 (4 of 1969)
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. The Contract Labour (Regulation & Abolition) Act, 1970

. The Medical Termination of Pregnancy Act, 1971 (34 of 1971)

. Code of Criminal Procedure, 1973

. The Equal Remuneration Act, 1976

. The Bonded Labour System (Abolition) Act, 1979

. The Inter-State Migrant Workmen (Regulation of Employment and Conditions of
Service) Act, 1979

. The Family Courts Act, 1984

. The Muslim women Protection of Rights on Dowry Act 1986

. Mental Health Act, 1987

. National Commission for Women Act, 1990 (20 of 1990)

. The Protection of Human Rights Act, 1993 [As amended by the Protection of Human
Rights (Amendment) Act, 2006-No. 43 of 2006]

. Juvenile Justice Act, 2000

. The Child Labour (Prohibition & Regulation) Act

. The Pre-Natal Diagnostic Techniques (Regulation and Prevention of misuse) Act 1994
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437. JTSTHATT U hi FIM | el STHFA ¢t ST Gehil-

(1) I I Afe 0 0 JIHEECT oTuy &t AT & ar s T |23
¢ fh ST oo oruvty foram ®, qferd oM & wrEnyeR IfeRrt g
anue & for finwar o fieg fwan =T @ o1 S=0 =mame™ oter avH
e ¥ e =maeE & wwet gR g § 91 S W R A 9 S
W SISl Uehal & Teheg--

(i) afg g favam & & fau sfem onar udia g1 € iR tor =afem oy
AT ISHAT FHRIAE § IUSHT U T St & 9 36 WER & rEn
ST

(i) afs AU Y HIF AT U § R VAT e G IMSitET T
IT O a6 O W AT & e W gUSHy feRdr vty & few uge

fwfag forem mem 21 a1 g [d9 o @ SR otfue & fohg W o @
IR i Efy & e W STy fRdt Wag uuyg ] & faw = =@
3TfireR STl WX U SuTHg Twam Tar & A 9% 39 YR T Big S
W e g% TRw 2 wawm fE @ue (i) @ ave (i) § ffde =t
THUd W Big Tear W afy twr wfea dicle od @ R0 Y R § AT g
it a1 hig W o e safeq g

YRAIE Iug Higdar, 1860

376%. Uifgar i g o1 oA faegavial S9m i & & fow g3-- &
T, TRT 376 ht SULNRT (1) IT SULURT (2) & 30E(F SUSHI g UL
#IaT § 3 W oy & IR U wi arfq ugemar € fwd =t @ 9w
I B Wt & a1 Tk wRUT S ©i st I91T oFaR faregavitel & sl &,
9% Ut arafy & weR wNaw ¥, fauw! safy e af ¥ &ww & & g
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fohg S aTSita A e & & "W, e 39 =feq & 9w wied
Strertentet o forg srrame e1fata ghm, o1 gaggs § Sfea fear smom
376W@. Ufd NI TU- Ueht @ AT YAGRIOT & SR HeM -- S g, 1Ot
Ut & WA, S YU it TE W oTefi AT T, YU E Wl T, SHE
gmfa & fom fgm wam, 98 et °§ | fedt wife & wrew 9 e
afyr &Y o ¥ kW skt TEl eNT g W WA 99 dek g1 & e, |feq
feran smom e S @ ot g gm

TR |@rea rfaf=m, 1872

113%, et foanfen &t g0 3eiee & TERUT & R § SUURUN-TE Y9
Iz ¢ T et &t g7 aoTeem @1 I SHah Ufd A IHSk Uld AT I
ufd & fedl er gro guif@ foar e @ ofX a =il fomar mn € o
S v foare &t A ¥ 99 ¥ @ Ef & ofiev aneTeen W oft i
ag T Sus ufa o1 Sus ufd & U@ IeER A W& ufd @year @t ot A
e aHel st vt st uftfturfaar @t s ® TER g Aw SuEwuT oW
T foh Tt eeEen SHe ufd & T8 SeER gRT S &t T8 o

113-@. 99 T & a1 H IUYRT- W& v 98 ¢ fon Tt safem o famedt
it H GRS g W ¢ iR ag Ifia fe W ¥ fR oy % @ wd W@
sfead ¥ 229 i fordt Wi & folg o Sue Welw ¥ 3@ Wt & Wiy shyar
off o1 WA a7 foRam or @ IR 9g SUMRUT A foR U eafem 3 @ Rw
I aht e

WEHRIUT-30 8N & WalsHl & foe SR 9’ ol 9@l ared § S ad
JUS GiEar (1860 T 45) i &WT 304-T H &)

114%h, STET & fau wfqug oo o amfa & 9 89 & an o
SULYRUT-HRAT 2US Higar (1860 T 45) i &IRT 376 ol SULUNT (2) &

Gug (&), (@)(M)(T)(T), (F), (¥), (), (HA), (), (T), (3),
(), (¥) =& el s & Tt arfimiem o wigl erfugem grT Heq
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feram T Wit &1 rar @ % uee ug ¢ TR oRm ag 39wl s fewen I
o g arferem forar mar € o s wmfa &f & ot ot =maew Og
SUYIUT R foh SO gmfa & <1 ot

TETRIUT-30 9T | CDYR’’ A IRAT 9Ug Wigar (1860 T 45) @l &I
375 @& WUE () ¥ @Ug (9) ® gfufa &g s faua geml
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TABLE OF JUDGEMENTS
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WOMEN IN CUSTODY

CUSTODIAL TORTURE

Bachiben Naranbha vs. State
of Gujarat

% (2007)3GLR191

% High Court of Gujarat

Can the Court in the absence
of any suitable punishment
award suitable
compensation to the
petitioner for violation of her
fundamental rights with
respect to custodial torture?

The Court observed that the
petitioner’s daughter was
kidnapped and brutally
beaten up by police officers
in the middle of the night ten
years ago which led her to
eventually commit suicide.
Since then the aged, poor
and hapless petitioner has
knocked on every door to
get justice. However, due to
the  ingenuity of the
respondents, the course of
investigation and
prosecution has been
massively thwarted.
Considering the loss, shock,
suffering and delay, the
court directed the State
Government to pay the
petitioner a compensation of
Rs. 1,50,000/-.

Rekha M. Kholkar vs. State of
Goa and Ors.

% 1995(4)BomCR263

% High Court of Bombay

Public Interest Litigation
was filed by the petitioner
who was taken to police
station on the charge of theft
and was molested and
beaten up by both male and
female police.

The Court held that all
Superintendents of
Government Hospitals
should issue such copies of
medical reports to the
detenus, undertrials and
prisoners in prison in cases
of police violence. It further
held that the provisions of
section  160(1) of the
Criminal Procedure Code
should be strictly followed
in cases of interrogation of
criminals.

Lok Adhikar Sangh vs. State
of Gujarat

% (1998)1GLR613

% High Court of Gujarat

Obiter Dicta: The Court held
that even where criminal
cases or departmental
enquiries  are  pending
against the police officials
who are alleged to have
committed violation of a
person's rights under Article
21 of the Constitution by
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resorting to unjustified or
mala fide actions and
imprisonment and/or
handcuffing of a person, the
Court can hold an inquiry
into such allegations for the
limited purpose of deciding
the matter in the domain of
public law and the Court can
direct the Government to
pay compensation to the
victim in a proceeding under
Article 226 of the
Constitution.

Christian Community
Welfare of India vs.
Government of Maharashtra

s 1995CriL]4223

% High Court of Bombay

Writ Petition was filed by
the petitioner who along
with her husband, brother
and two minor children was
detained illegally at night.
The petitioner was
humiliated and molested by
the police officers and her
husband was brutally beaten
up by the police officers
which subsequently led to
his death.

The Court directed that:
(i) The

Government
should
instructions
immediately  in
unequivocal and
unambiguous
terms to all
concerned that no
female person
shall be detained
or arrested
without the
presence of lady
constable and in
no case, after sun-
set and before
sun-rise;
The
Government
should make
proper provision
for female
detainee in
separate lock-ups
throughout  the
State of
Maharashtra;

State

issue

State

State of Maharashtra vs.

Chandraprakash Kewalchand

Jain

Whether the testimony of the
prosecutrix is inadmissible
in evidence as she was raped
by a police officer and may

The Court held that it must be
alive to and conscious of the
fact that it is dealing with the
evidence of a person who is
interested in the outcome of the
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% AIR1990SC658 said to harbor a grudge | charge leveled by her. Courts
against the office to falsely | must also realize that ordinarily

% Supreme Court of India | implicate him? a woman, more so a young girl,
will not stake her reputation by

leveling a  false charge
concerning her chastity. If a
police officer misuses his
authority and power while
dealing with a young helpless
girl aged about 19 or 20 years,
her conduct and behavior must
be judged in the backdrop of
the situation in which she was
placed. The court also held that
when a person in uniform
commits such a serious crime of
rape on a young girl in her late
teens, the punishment must in
such cases be exemplary.
P. Pugalenthi vs. State of Obiter Dicta: Under Section 23
Tamil Nadu of the Prisons Act, the prisoners
who have been appointed as
% 2010CriLJ135 officers  of prisons shall ~ be
deemed to be public servants
o LT within the meaning of the
*  High Court of Madras Indian Penal Code. Therefore,
for the deeds and misdeeds
committed by such convict
officers, the State is vicariously
liable, especially when the
victim of such high-handedness
is a woman whose dignity and
modest were outraged in a
barbaric manner.

BENEFIT OF BAIL

7. Shakuntala Devi vs. State of Whether the word ‘may’ The Court observed that
Uttar Pradesh used in Section 437 (1) of the | sometimes the
Code of Criminal Procedure, | Legislature uses the
% 1986CriL]365 1973 is mandatory or word ‘may’ out of
directory in nature? deference to the high
* High Court of Allahabad status of the authority
on whom the power is
conferred. Especially
when it has been used
in connection with the
right of liberty of the
citizen which has been
guaranteed as a
fundamental right
(Article 21). However it
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really means ‘shall.
Therefore, the applicant
who was a woman aged
about 72 years was
released on bail on
compassionate grounds
under Section 437 (1). It
should be noted that the
case for eventually
overruled by the
Supreme Court in the
case of P.K. Manglik vs.
Smt. Sadhna Rani.

P.K. Manglik vs. Smt. Sadhna
Rani & Ors.

% 1989 1 AWC403All

% High Court of Allahabad

Whether the word ‘may’ in
Proviso (1) of the Section 43
of Code of Criminal
Procedure is directory or
mandatory?

After considering the
historical construction
of Section 437 of the
CrPC, the Court
concluded that the
objective of the subject
section has always been
to allow judicial
discretion to the
Magistrate to reject bail
in non-bailable offences
for the simple reason
that it may be necessary
in the interest of justice
to contain some persons
in jail. It further
observed that the in the
entire Code, the
Legislature has
consciously made a
decision in choosing the
verbs ‘may and ‘shall” in
the various provisions.
Lastly, it noted that a
proviso cannot override
the section itself.
Therefore, the Court
held that proviso to
Section 437 (1) does not
have to be read as
mandatory, thereby
overruling  Shakuntala
Devi’s case.

Meenu Dewan vs. State

Whether a woman shall be

The Court held that
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% 2010CriLJ2911

% High Court of Delhi

granted bail under the
proviso to Section 437 (4)
because she has spent a long
period of time in
incarceration?

there is no absolute rule
that because a long
period of imprisonment
has expired bail must be
necessarily granted. A
balance should be
struck  between the
interests of the society
and right to individual
liberty. The criteria for
granting bail to a
woman  under  the
proviso to Section 437
(4) was the nature and
gravity of the
circumstances in which
the offence has been
committed, position and
status of the accused
with reference to the
victim and the witnesses
and likelihood of the
accused fleeing from
justice and tampering
with witnesses etc.

Sushila Devi vs. State
< 78(1999)DLT388

% High Court of Delhi

Whether the benefit given to
woman under Section 437 (1)
be extended to anticipatory
bail under Section 438 of
CrPC?

Considering that the
petitioner is a widow
and she was implicated
under Section 161 of the
Code as a party, she was
entitled to anticipatory
bail.

Simantini Samantaray vs. State

of Orissa
< 1(1998)DMC660

% High Court of Orissa

Whether the benefit given to
woman under Section 437 (1)
be extended to anticipatory
bail under Section 438 of
CrPC?

The Court held that
because the petitioner
was not the primary
accused and there were
only ancillary charges
against her she could be
given the benefit of bail.
Moreover, she 1is a
young, unmarried girl
of 20 years whose
chances of fleeing from
justice ~are minimal.
Hence, she was released
on bail under Section
437 (1)
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Sharad Kumar vs. CBI
s 184(2011)DLT193

% High Court of Delhi

Whether the proviso to
Section 437 be interpreted
liberally?

The Court held that
when there is no other
factor coming against

the accused to deny the
grant of bail, she shall
be entitled to invocation
of additional ground of
being a woman under
the proviso to Section
437. She is treated as a
separate class in itself
under the provision and
should most definitely
be given special
treatment.

RELEASE ON PROBATION

13.

Surjeet Kaur Vs. Probation
Officer & Anr.

% 2012 IXAD (Delhi) 283;
2013(2) JCC1072;
CRL.REV.P. 491/2012

% Delhi High Court

Can an accused be granted
probation after conviction?
Can a young, hail and hearty
accused be entitled to the
benefit of probation?

The benefit of Section
360 Cr.P.C. is to be
given only after accused
has been found guilty of
having committed a
crime. Section 360
Cr.P.C. requires that
due regard has to be
given to the age,
character, antecedents
of the offender as well
as the circumstances in
which the offence was
committed. However,
the convict does not
necessarily have to be
sick or old or infirm to
avail the benefit.

PROTECTIVE CUSTODY

Hussainara Khatoon vs. State
of Bihar

% (1980)1SCCI1

% Supreme Court of
India

Guidelines regarding those
women who have been
detained without being accused
of any offence.

The Court held that
detaining women and
children to keep them in
“protective custody’
because their presence is
required for  giving
evidence or they are
victims of certain offences
is illegal and violative of
Article 21  of  the
Constitution of India.
They shall be

immediately sent to
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shelter/welfare/rescue
homes.

PREVENTIVE DETENTION

Kamaladevi Chattopadhyaya
vs. State of Punjab

s AIR19845C1895

R/

% Supreme Court of India

Can women and children be
kept in preventive detention
along with hardened criminals
when there is a mild reference
to some proceedings against
them under Section 107, CrPC?

The Court held there are
many  people  who
unfortunately get caught
by circumstances in the
action taken by police
when they are rounded
up in the army action in
temple premises who, in
reality, are just devotees
and pilgrims visiting the
temple. When no
justification is found to
detain them in prison,
especially women and
children they should be
set at liberty.

CUSTODIAL TREATMENT

The Legal Aid Committee,
High Court of A.P. vs. The
Director General and Inspector
General of Prisons and ors.

% 2003(1)ALT221

% High Court of Andhra
Pradesh

Guidelines regarding provision
of separate bathrooms for
women.

Necessary steps shall be
taken to provide
exclusive lavatories and
toilets

to women prisoners,  so
that there won't be any
need for them to leave
their barracks in order to
answer the «calls of
nature.

R.D. Upadhyay vs. State of A.P.

& Ors.
< AIR20065C1946

% Supreme Court of India

Guidelines regarding women
and children in prison.

7

% To ensure basic
facilities for child
delivery and pre
as well as post
natal care for
both mother and
child.

Immediate
medical
examination of a
woman found to
be pregnant and
the report to be
sent to  the
Inspector General
of Prisons.
Women prisoners
with children not
to be kept in sub
jails unless
proper facilities
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can be ensured.
Temporary
release/parole

for pregnant
women to have
her delivery
outside the
prison.

State Legal Aid
Services
Authority to
periodically
inspect jails to
monitor
directions
regarding mother
and children.
Expeditious
disposal of cases
dealing with
children and
women in prison.

Sheela Barse vs. State of
Maharashtra

s AIR19835C378

% Supreme Court of India

Guidelines regarding treatment
of women prisoners in custody.

Four or five
separate locks up
in reasonably
good  localities
for women
suspects,
guarded by
female
constables.
Interrogation of
women suspects
to be carried out
in the presence of
female constables
only.

Legal Aid to be
provided to
distressed  and
poor people,
especially
women.

Tapas Kumar Bhanja Vs. State
of West Bengal and Anr

% (2006)2CALLT108(HC)

% Calcutta High Court

What is the responsibility of the
State Government to ensure

safety, security, and
safeguarding rights of women
undertrials lodged in “Liluah
Home” a home for under-trial

In accordance with the
directions of the report
submitted by  the
Inspection Committee
formulated by the
order of the court, the
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women prisoners?

following actions were
taken:

1. The maintenance of
the record such as
inspection  registers,
visitors books and the
records of the inmates.
2. Deaf and dumb
inmates not in conflict
with law are sent to
Raiganj Deaf & Dumb
Home which is also a
Special Category Home
under JJ. Act 2000.

3. Two specialized
NGOs namely Socio
Legal Aid and Sanlaap
are entrusted to pursue
the cases pending in
various Courts and
action is taken as per
their advice.

4. REACH, an NGO,
expert in dealing with
deaf and dumb has
been  engaged for
providing support in
vocational training as
well as in daily
communication  and
expression through
their counselors, and
that these counselors
attend the Home on all
working days.

5. The Superintendent
of Police, Howrah has
been requested to
provide security to the
inmates while going to
the hospital and during
their stay at the
hospital and even
when they go out of
the home for legitimate
purpose.

6. A Committee to
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check the quality and
quantity of the food
staff has been
formulated and thus
the situation of food
standards has
improved.

7. Appointment of
adequate medical
officers and an
ambulance. = Regular
reviews are taken in
respect of the mentally
retarded or ill inmates
by the councilors of the
Directorate and an
N.G.O.

In addition to this, the
Court gave further
directions:

1. That the State
shall keep a
constant  vigil
for maintaining
the health of the
inmates.

It shall also
keep a constant
vigil on the
condition of the
women inmates
particularly it
shall ensure
that the women
inmates are not
molested by the
male staff and
are safe. There
shall be a very
strict control
over the male
staff of the
Home.

In addition to
this the Court
expects Human
Rights
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Commission to
send teams
from time to
time for seeing
as to whether
the inmates are
safe and are
kept in
humanitarian
condition.

FOREIGN NATIONAL PRISONER

World Human Rights
Protections vs. Union of India

% AIR2004]&K6

% High Court of Jammu &
Kashmir

Can a woman having a foreign
nationality who conceived a
child in the prison consequent
to rape committed on her by
the jail warden be allowed to
stay in India after the
completion of her sentence?

As her detention any
further becomes illegal,
she is bound to be set at
liberty. On the matter of
Compensation, the Court
held that as she was
violated by a public
servant who was
supposed to take care of
her which ultimately led
to her pregnancy, the
State  Government is
directed to pay the child
a sum of Rs. 3 lakhs for
her welfare and provide
her and the mother with
a Government
accommodation if the
mother wishes to exercise
this option. She was also
given the option of
continuing her work of
stitching in the jail
premises if she feels
secure pursuing that.
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faxraa o wfeemy

&Y ®I AT, 3Told BT

dM, AIse =

Hel

ot

OIHIAAT DT o™

AHhell <dl TIH IR

g9 o
** 1986 .ol.5l. 365

K/

%* Jlclleldlq 3o
“TYTeld

1 <vs yfpar dfear,
1973 @1 oRT 437(1) ¥

Fd  3sa  Hbdl
2/9dd B ARID &
1 fHeers?

IJeTeld 9 oWl &
HHI—HH) faenfrer
gl wfea fafea s
2 g8l sae IrEfiear
® 9od WR P BRYT
FHdl B/AdHd B
3rec BT SUINT Bl
2 | fagiysx od gaa1
SYGIT  AFIR®I @
Wdadl b G§g A
fear T gl
Rraai(srgess
2)hifas  AfHR @
R B 1 et i O
21 gicdife, arsfas
w9 # gaer ek
BT B |
g4afely, mdesdal ol
Ud 72 adfg  eff,
0 & IER w®
gRT 437(1) & 3fasid
G | M S 5 I
feam = e

Hi <aE 99 TS

X/

* 2010 $.o1.51.2911

% faeell S=a IRIT

Fa1 fedl Afzear a1,
gRT 437(4) @ yfasy
P Iaiid 39 R 9
GHMEd HOR Bl Wl
gadl & Fife 98 o<
H UPp odl rafer acfia
P gDl ©7

Jcrod A faota fear
fo var wig ARTaa
fran a8 @ & gfe
®T N Ud odl IFafr
@cdla 8 gdl ©
gafarv Jfard w9 4@
JaHd doR fear @
SIET 9rf2e | Afaasra
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el & fea & =
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fear W =rfav|
fedt Afgem &1 arT
437(4) @ yfodg @
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HAldY  3uRTE Ea]
gapfa  uRRefa @1
fiRar, difsa iR
Tqrel b  Ged o
IRIMT Y 3razAT AR
WX dAT IRN B
e 1k B 1 ) 1
Tqrel Ife 4 BSBTS
afe ux fadx gt 2

g <dl 99 I

% 78(1999) Si.ual.dl. 388
¢ feoell Swa =A™

T aRT 437(1) @
saifa  Afemst &1
SaFMad # fed oM
dredl ot 1 9.9, $I
gRT 438 & Iaiid
yarqrEl  guEa d@
deT <1 drfayg?

Jg W9d gy (&
IR vah faoar oft
o9 Tyd¥. @1 grT
161 & IJdid HUDY
gt 99T AT e,
qar T & S9
gaiafl  SAEa O
&I ABR 2 |

W= IR 99 ST
IS

¢ 1(1998)31.v4.41.660
% SISl Sod ATl

w1 oaT 437(1) @
gafa  afemsnt &l
SaEg ° fed
did o™ ® Y., Bl
gRT 438 & 3faid
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WERS JARIT o, SS9
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[, 98 UPH 20
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R/

% 184(2011)S1.Ua.<l. 193
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gfasg &1 aref
SeRdl 9 T

ST 9rfeg?
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fo w9 IRIAT @
freg w9Fa &1
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IS 3G PR -] 2,
99 ORI 437 @
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Afgelr & w9 ¥ yrefAr
&1 w1 AfalRed
AR 9T 81| 39
yEaen b 3iddid
SU® 91 Uh 3Tl T
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Section III:

WHAT DO THE LAW COMMISION
AND THE NATIONAL HUMAN
RIGHTS COMMISSION SAY

HIT III:
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78th LAW COMMISSION REPORT

CONGESTION OF UNDER-TRIAL PRISONERS IN JAILS

Report by Dr. Reckless:

“In the fifties, Government of India invited technical assistance from the United
Nations, and Dr. W. G. Reckless spent some time in India in 1951-52 to suggest way
and means of prison reforms. He recommended, inter alia, the getting out of juvenile
delinquents from adult jails, courts and police lock-ups; the development of whole-
time probation and after care-services; the establishment of revising boards for the
selection of prisoners for pre-mature release; the establishment of new jails to perform
specialized functions; revision of the jail manuals; training programmes for the
warders and superior staff of prisons; introduction of legal substitutes for short
sentences; expedition in police and court action to reduce the number of under trial
prisoners and the period of their remand to jail; establishment of an Advisory Bureau
for Correctional Administration at the center; development of a professional
conference among the superior staff members concerned with the care and treatment
of juvenile and adult offenders; and establishment of integrated departments or

correctional administration, including jails, Borstal, probation and after care. !

> Working Groups on Prisons:
In 1972-1973, the Working Group on Prisons gave a comprehensive Report on the
subject of prison administration. The Working Group made the following comments

in its Report:

“The prison administration in the country is generally in a depressing state. Most
prison buildings are old and ill-equipped and many prisons are heavily overcrowded.
Convicts and undertrials are lodged in the same institutions throughout; the adults,
adolescents, juveniles, women and lunatics are also generally confined in common
institutions and there is serious lack of separate institutions for the various categories

of prisoners”. 2

1Page 7, Para 1.20
2 Page 7, Para 1.22
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84T™H LAW COMMISSION REPORT

RAPE AND OTHER ALLIED OFFENCES

> Male Relative to keep vigilance

“During our oral discussion with various women’s organizations, it has been
suggested that when women are detained in police custody or in judicial lock up, a
male relative of the woman should be allowed to remain at a place close to the lock
up, so that he may be able to keep vigilance over what is happening in the lock up to
the female inmate.

While we do not consider it practicable to make it a mandatory statutory
requirement, we do recommend that it should be included in the executive
instructions on the subject. The reason why we do not, at the moment, feel inclined to
suggest a statutory provision is that we are not sure if such arrangements can be
made at every police station. The shape and size of a police station and its precincts
would vary from area to area; so would the facilities that could be provided for the

purpose.”3

> Clarity on the term ‘residence’ under Section 160(1)

“Though it is clearly the policy of the law to ensure that the interrogation of the
persons in question (women and young boys) should be done at their residence, the
object if not, at present, fully reflected in the words employed for the purpose in
section 160(1), proviso. The expression “place” is a wide one. Its definition in the
Code is also an inclusive one, and in any case does not indicate very clearly that in the
context of section 160(1), proviso, “place” means a place where the person resides.

It is a mistake to think that section 160(1), proviso enjoins the police officer to
interrogate a woman at the place where the woman resides. This is not so. “Place”
means the locality in which the woman resides and over which police officer has

jurisdiction.

* para 3.10, Page 15, Chapter 3, Arrest and Investigation
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In order to reflect the legislative policy m ore fully and fortify the protection sought to
be enacted in the proviso, the phraseology in our opinion requires a slight

altercation.”4

> Recommendation to amend Section 160(1)

“Accordingly, we recommend that section 160(1), proviso of the Code of criminal
procedure, should be revised as under:

To be substituted for Section 160(1), proviso, Code of Criminal Procedure.

“Provided that no male person under the age of 15 years or woman shall be required

g

to attend at any place other than his or her dwelling place.

> Inquiry on the accused Police Officer

“We may note that during the debates on a motion in the Lok Sabha on the subject of
rape of women, it was suggested that where a police officer is the accused, the
investigation into the offence alleged to have been committed by the police officer
should be by some other agency, as otherwise it would be well-nigh impossible to
convict the accused.

It is not clear what is meant by ‘some other agency’. Perhaps the idea if that where a
police officer is involved in rape, then the investigation should be by a police officer
of the district or area other than the district or area where the culprit officer was
posted at the time of the crime. We commend the suggestion for the consideration of

government.”®

* Para 3.17, Page 17, Chapter 3, Arrest and Investigation
> Para 3.18, Page 17, Chapter 3, Arrest and Investigation
® para 3.28, Page 19, Chapter 3, Arrest and Investigation
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135TH LAW COMMISSION REPORT
[WOMEN IN CUSTODY]

> Loopholes in Section 54: Medical Examination of the Accused

“There is, however, another type of medical examination contemplated by the Code,
where the accused himself or herself desires such examination, in order to prove his
or her innocence (section 54). It is in this context that the Code needs a small
improvement. Where a female accused desires such an examination in order to prove
her innocence, she can avail herself of the facility provided in the relevant provision
of the Code. But, at present, the code is silent as to how far a woman can insist that
such examination must be done by a female registered medical practitioner and with
strict regard to decency. It could not have been the view of the legislature that such a
provision is not needed. But presumably, the matter seems to have escaped notice at

the time when the provision was drafted.””

Examination of a female

“Our recommendation is that the Code should be amended, by providing that
whenever the person of a female is to be examined under Section 54, the examination
shall be made only by or under the supervision of a female registered medical
practitioner, and with strict regard to decency.

It is true that when the accused herself requests such examination, she will also make
it a condition that the examination shall be by a woman only. Nevertheless the law

should, in our view, itself provide for this safeguard.”8

Penalty for violation of Section 160(1)

“The question of providing a penalty for violation of the proviso to section 160(1)
of the Code of Criminal Procedure, 1973 was examined by the Law Commission
of India, in its Report on Rape and Allied Offences. The Commission noted, that

merely summoning a person in violation of this statutory mandate would

’ Para 2.5, Page 7, Chapter 2, Code Of Criminal Procedure: Provisions Concerned With Women In Custody —
Deficiencies Identified And Recommendation Formulaated

® para 2.6, Page 8, Chapter 2, Code Of Criminal Procedure: Provisions Concerned With Women In Custody —
Deficiencies Identified And Recommendation Formulated
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presumably be punishable as wrongful restraint under section 341, Indian Penal
Code, which provides a maximum penalty of imprisonment up to one month or
fine up to five hundred rupees. This, in the opinion of the Commission, was not
adequate. Probably, a charge under section 166 of the Indian Penal Code (public
servant disobeying direction of law with intent to cause injury to any person)
could be made. But, in the opinion of the Commission, it would be better to have
an express provision to cover such a violation, and the provision could be
appropriately places in the Chapter of the Indian Penal Code on “Offences by or

against public servants”.?

Section 416

“We think that the time has come to make commutation of the sentence
mandatory in such cases and we recommend that section 416 should be so
amended. For this purpose, for existing section 416 Cr.P.C., the following section
should be substituted:-

“416. Death sentence on pregnant woman.- If a woman sentenced to death is

found to be pregnant, the High Court shall commute the sentence to one of
imprisonment for life.”
Our intention is that the commuted sentence should be subject to further

remission in appropriate cases.”10

Problem with Section 433A

“It appears to us that there will be many cases in which the categorical application

of this section to women prisoners must cause grave hardship - for example,
where the woman’s husband dies suddenly while she is in jail, or where a young
daughter of the woman is now nearing puberty. A study of the law reports will

show that in many cases, the courts have considered it proper to recommend to

° Para 2.12, Page 13, Chapter 2, Code Of Criminal Procedure: Provisions Concerned With Women In Custody —
Deficiencies Identified And Recommendation Formulated
% para 2.13, Page 15, Chapter 2, Code Of Criminal Procedure: Provisions Concerned With Women In Custody —
Deficiencies Identified And Recommendation Formulated
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Government that a sentence of life imprisonment passed for murder should be

replaced by lesser sentence.”11

Release of Women imprisoned for life

“The point to be considered is whether women should not be exempted from the
bar imposed by section 433A. We think that such a step is required in the interests
of justice and can be safely taken without any great risk to security. Removal of
the bar would not mean that women sentenced to imprisonment for life will
automatically be released at the expiry of 14 years or any other period. It would
only mean that the power of the appropriate Government to grant remission, on
the merits, under section 432 or section 433 of the Code of Criminal Procedure
would become exercisable. The appropriate Government would then be free to go
into the circumstances of each case. We find that section 433A has been held not
to apply to persons convicted under the Borstal Schools Act. In or view, the same
approach should be adopted in regard to women, particularly because, for
women, prolonged imprisonment may not only affect their mental health, but

may also prejudice the welfare of the other members of the family.”12

Section 433A
“Our recommendation, therefore, would be that from the scope of section 433A of
the Code of Criminal Procedure, 1973, there should be excluded the case where
the person on whom a sentence of imprisonment for life is imposed, or in respect
of whom a sentence of death has been commuted into a sentence of imprisonment
for life, is a woman.”13
Bail
“Our recommendation is that the first proviso to section 437(1) of the Code should
be revised as under:

“Provided that where the person referred to in clause (i) or clause (ii) is

under the age of sixteen years or is a woman or is sick or infirm, the court

" para 2.17, Page 18, Chapter 2, Code Of Criminal Procedure: Provisions Concerned With Women In Custody —
Deficiencies Identified And Recommendation Formulated

2 para 2.18, Page 19

2 para 2.19, Page 20
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shall direct that such person be released on bail, unless the court, for

reasons to be recorded, considers it proper not to release such person

bail.”14

> Pregnant Women

“..our proposal is that at the time of passing a sentence of imprisonment for life or
imprisonment for a specified term, the court should have power, if the woman
sentenced is pregnant, to direct suspension of execution of sentence, having
regard to certain considerations. The suspension would be operative till the
pregnancy comes to an end and such period thereafter as the court may specify.
During such period the woman sentenced will be required under a bond to keep
peace and be of good behaviour and (if the court so directs) to observe such other
conditions as may be specified. We are also making provisions as to details of the
procedure to be adopted, for asking or compelling the woman to surrender. The
period of suspension of sentence will not result in the reduction of the sentence of

imprisonment as imposed by the Court.”15

Power of High Court

“.our first recommendation in this regard is that the High Court on the

administrative side should be vested with a power to direct the sessions judge to

satisfy themselves that female prisoners are protected and properly looked after

in accordance with the various provisions that we are going to recommend.
Further the High court should have power to take such measures as may be
desirable in order to move the state Government to take necessary action (for

ensuring compliance with those provisions).”1

Transit of Female Prisoner

“Our recommendations on the subject matter (transit of female prisoner) are as

under:

" para 2.14, Page 24
> para 2.22, Page 25
'® para 2.26, Page 26
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(1) A female prisoner shall not be handcuffed and shall not be required to wear
any fetters or cross-bars during such transit.

(2) A female prisoner shall be escorted by the Matron or Female Warden, if
required to leave the female enclosure and such matron or female warden
shall remain with the prisoner till her return to the enclosure or release from
the jail.

(3) A female relative of the female prisoner shall be allowed to accompany the

female prisoner during transit of the nature mentioned above.”1”

> Jail Visits
“At places other than the Headquarters of the Court of Session, they will, at least
once in every two months, make a surprise visit to jails for inspection, with a view
to:
(i) Providing the arrested females an opportunity to communicate their
grievances;

(if) Ascertaining the conditions in the jails and verifying whether the requisite

facilities are being provided and the provisions of the law (relating to

female prisoner) being observed;
(iif)  Bringing to the notice of the Sessions Judge lapses, if an, on the part of

officers in charge of jails in regard to female prisoners.

At the Headquarters of the Court of Session, the Sessions Judge shall carry out

similar inspections of the jails.”18

> Jail Visitors
“In this regard our recommendations are as under:-
(1) The Central Government or the State Government (as the case may be)
should, for every District or Jail, appoint not less than three visitors for the
purpose. Of these at least one shall be a medical officer and two shall be social

workers, of whom at least one shall be a woman, wherever practicable.

Y para 2.28, Page 29
¥ para 2.30, Page 29
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(2) Not less than two visitors (out of whom at least one shall be a lady social
worker) should once in every six months, make a joint inspection of every
part of the jail in the district in respect of which they have been appointed.
Their function will be to ascertain the conditions prevailing therein and to
check if the requisite facilities are being provided and the provisions of the
law are being complied with and the directions given by the competent court
are being carried out, regarding woman prisoners.

The visitors shall send the inspection report to the Sessions Judge for further

action.”19

Probation of Offenders Act, 1958

“..the power to release an offender on admonition (section 3) and the power to
release on probation (section 4) are both wide enough to cover male as well as
female offender. But, in these provisions there is no emphasis as such, on the need
to pay special attention to the desirability of probation where the problems that
have arisen in the past in regard to females in custody, it would be worthwhile to
introduce some such emphasis. One method of achieving this emphasis would be
to require the court to take account of the fact that the offender is a woman in
cases to which the Probation Act applies. Having regard to the fact that the object
of the Probation Act is to encourage reformation in substitution for mere
deterrence and to create facilities for out-of-hail treatment rather than
incarceration inside the jail, it would be appropriate if that objective is carried out

more emphatically in regard to women.”20

Mental Health Act, 1987

“ Among the visitors to be appointed by the Government under Section 37, Mental
Health Act, two are to be social workers. In our view, at least one social worker
should be a woman, wherever that is practicable, so that suspected malpractices

against female in-patients can be looked into and, wherever necessary, suitable

preventive measures can also be suggested. We recommend that section 37(1),

Y para 2.31, Page 31
2% para 5.7, Page 48, Chapter 5, The Probation of Offenders Act, 1958
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Mental Health Act, 1987, should be amended by adding, after the words “two
social workers”, the words “of whom at least one shall be a woman, wherever

applicable”.2t

! para 6.6, Page 55, Chapter 6, Mental Health Act, 1987
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152nd TLAW COMMISSION REPORT

[CUSTODIAL CRIMES]

The 152nd Report of the Law Commission summarizes the recommendations provided by
the 135™ Law Commission Report as follows:

“The Law Commission of India, in its 135t Report on Women in Custody (1989)
recommended detailed provisions to avoid harassment to women in custody and to protect
them to the extent possible. The recommendations related to arrest and interrogation are:

1. In the event of a woman being required to be arrested, the police officer concerned
shall not actually touch the person of the woman and may presume her submission to
custody. This recommendation is being made in order that the dignity of the
concerned woman is maintained.

Ordinarily, no woman shall be arrested after sunset and before sunrise. In exceptional
cases calling for arrest during these hours,-
(i) Prior permission of the immediate superior officer shall be obtained, or (ii) if the

case is of extreme urgency, then, after arrest, a report with reason shall be made to the
immediate superior officer and to the Magistrate.

Wherever a woman is medically examined, the examination shall be conducted only
under the supervision of a female medical practitioner, with strict regard to decency.
The concerned woman shall be informed about her right to be medically examined,
“in order to bring on record any facts which may show that an offence against her has
been committed after her arrest.”

A copy of the report of the medical examination shall be furnished to the woman.

A woman shall not, under section 160 of the Criminal Procedure Code, be required to
attend for interrogation at any place other than her dwelling house, and section 160 of
the Code should be amended for the purpose.

When the statement of a woman is recorded during investigation, a relative or friend
of the woman or an authorized representative of an organization interested in the
welfare of woman shall be allowed to remain present.”22

Arrest of Women: Recommendation

“Of the various recommendations made in the 135t Report of the Law Commission of India
(Women in Custody) referred to above, recommendations No. 1 and 2 are of direct relevance
to arrest and we recommend that the same should be incorporated into the Codes of
Criminal Procedure, 1973 at an appropriate place.?

2 Page 27, Para 5.13
2 Page 29, Para 5.17
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“As regards matters dealt with in the Law Commission of India’s 135th Reports (Women in
Custody), we have already made a recommendation in this chapter on points directly
relevant to the theme of arrest in the context of the present Report. But the remaining
recommendations made in that Report also need to be implemented. But many other
recommendations made in that Report also need to be implemented. We note that in the Bill
recently introduced to amend the Code (9t May, 1994), one or two of the points dealt with in
the 135t Report have been implemented. But many other recommendations of that Report
have been left out even though they relate to provisions of the Code of Criminal Procedure,
1973. We have not been able to locate in the Notes on Clauses to the Bill any reasons for this
non-implementation. We are of the view that the remaining recommendations should also be
implemented as that would safeguard the interest of women.”24

Medical Examination:

As regards the medical examination of the victim in cases of rape and cognate offences,
medical examination is necessary, as it provide valuable evidence regarding proof of the
allegation. Medical examination of the accused and the victim in cases of rape and cognate
offences has been exhaustively considered by the Law Commission in its 84th Report on
‘Rape and Allied Offences —Some Questions of Substantive Law, Procedure and Evidence”.
After a detailed discussion the Commission was of the opinion that the existing provisions in
Section 53 and 54 of the Criminal Procedure Code were not adequate to afford evidence of
commission of offence. The Commission recommended amendment of Section 53 as well as
insertion of section 164A of the Code of Criminal Procedure. We agree with those
recommendations and reiterate that the same should be carried out.?

RECOMMENDATIONS:

”The Law Commission reiterates its earlier recommendation made in the 135t Report
on “Women in Custody’. We recommended that a new section 166A be inserted in the Indian

Penal Code, 1860 for punishing the violation of section 160 of the Code of Criminal
Procedure, 1973. 26

“The Commissions reiterates need for insertion of section 167A in the Indian Penal
Code, 1860 as recommended in its 84th Report of ‘Rape and Allied Offences, and some
questions of substantive law, procedure and evidence.” 27

2 Page 32, Para 5.22
% Page 36, Para 7.3

26 Page 54, Para 14.2
o Page 54, Para 14.3
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No. 68/5/97-98
National Human Rights Commission (Law Division - V)

Guidelines on supply of reading material to prisoners

E.I. Malekar
Asstt. Registrar (Law) March 1, 2000
To

Chief Secretaries/ Administrators

of all States /UTs.

Subject: Complaint from Shri Y.P. Chibbar.

Sir,

The case above mentioned was placed before the Commission on 28.2.2000 whereupon
it has directed as under.

“The guidelines are approved. They be sent to Chief Secretary of all States/Union
Territories for being circulated to all concerned persons in their respective jurisdictions for
compliance on the question of supply/availability of reading material to the prisoners.
Compliance report be sent within eight weeks.”

I am, therefore, to foreward herewith a copy of the Commission's guidelines and to
request you to submit the compliance report in the matter by 24.4.2000, positively for placing
it before the Commission.

Encl: As stated (in two pages)

Your faithfully,
Sd/-
Asstt. Registrar (Law)

Extract of the Guidelines:

(i) Further, diversified programmes should be organized by the prison authorities for
different groups of inmates, special attention being paid to the development of suitable
recreational and educational materials for women prisoners or for those who may be
young or illiterate. The educational and cultural background of the inmates should also
be kept in mind while developing such programmes.

The Commission recommends that the above -stated guidelines be used by the

competent authorities, in all States and Union Territories, to modify the existing rules and
practices prevailing in prisons wherever they might be at variance with these guidelines.
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Section 1V:

Select Extracts from National Advisories

of Ministry of Human Affairs (MHA)

HHT 1V:
Mg AT gIRT SINT ORTHE!
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EXTRACTS FROM SELECTED PRISON ADVISORIES
ISSUED BY THE MINISTRY OF HOME AFFAIRS

No.V-17013/9/2006-PR GOVERNMENT OF INDIA/BHARAT SARKARMINISTRY OF
HOME AFFAIRS/GRINH MANTRALAYA

Dated the 15th May, 2006

The Principal Secretary/Secretary Home (in-charge of Prisons,
All States and Union Territories.
Subject : Facilities to the children of women prisoners - Guidelines issued by the
Supreme Court - regarding.
Sir/Madam,

I am directed to draw kind attention to the judgment of the Supreme Court dated 13"
April, 2006 in the case of R.D. Upadhyaya vs State of Andhra Pradesh & Ors (Civil Writ
Petition No. 559 of 1994) wherein the Hob’ble Supreme Court has issued guidelines for
providing various facilities to the children of women prisoners. A copy of the said judgment
of the Supreme Court along with the guidelines issues is enclosed for ready reference. The
Supreme Court has given four months time for filing a compliance report stating steps taken
in the matter, whereafter the matter shall be listed for directions.

You are requested to take urgent suitable action for implementing the orders of the
Supreme Court in your State/UTs. A copy of action taken report filed in the Supreme Court
may be immediately made available to this Ministry for information.

Yours faithfully,
Encl: As above. Sd/
(Rita Acharya)
Deputy Secretary to the Govt. of India
Tel No. 2309 2933
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ANNEXURE
IN THE SUPREME COURT OF INDIACIVIL ORIGINAL JURISDICTION

WRIT PETITION (C) NO. 559 OF 1994

R.D. Upadhyay PETITIONER

VERSUS
State of A.P. & Ors. RESPONDENT

[With WP (C)No.133/02, SLP (C) Nos.14303-14305/98, CA No.2468/98, SLP (C)
No. /98 (CC-5347/98) Crl.A.No0.69/2000 and WP (C) No.84/98]

JUDGEMENT

Y.K. Sabharwal, CJI

Concerned by the plight of the undertrial prisoners languishing in various jails in the
country, various directions were issued by this Court from time to time. Presently, we are
considering mainly the issue of directions for the development of children who are in jail
with their mothers, who are in jail either as undertrial prisoners or convicts. Children, for
none of their fault, but per force, have to stay in jail with their mothers. In some cases, it may
be because of the tender age of the child, while in other cases, it may be because there is no
one at home to look after them or to take care of them in absence of the mother. The jail
environment are certainly not congenial for development of the children.

For the care, welfare and development of the children, special and specific provisions
have been made both in Part III and IV of the Constitution of India, besides other provisions
in these parts which are also significant. The best interest of the child has been regarded as a
primary consideration in our Constitution. Article 15 prohibits discrimination on grounds of
religion, race, caste, sex or place of birth. Article 15(3) provides that this shall not prevent the
State from making any special provision for women and children. Article 21A inserted by
86th Constitutional Amendment provides for free and compulsory education to all children
of the age of six to fourteen years. Article 24 prohibits employment of children below the age
of fourteen years in any factory or mine or engagement in other hazardous employment. The
other provisions of Part III that may be noted are Articles 14, 21 and 23. Article 14 provides
that the State shall not deny to any person equality before the law or the equal protection of
the laws within the territory of India. Article 21 provides that no person shall be deprived of
his life or personal liberty except according to procedure established by law. Article 23
prohibits trafficking in human beings and forced labour. We may also note some provisions
of Part IV of the Constitution. Article 39(e) directs the State to ensure that the health and
strength of workers, men and women, and the tender age of children are not abused and that
citizens are not forced by economic necessity to enter avocations unsuited to their age or
strength. Article 39(f) directs the State to ensure that children are given opportunities and
facilities to develop in a healthy manner and in conditions of freedom and dignity and that
childhood and youth are protected against exploitation and against moral and material
abandonment. Article 42 provides that the State shall make provision for securing just and
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humane conditions of work and maternity relief. Article 45 stipulates that the State shall
endeavour to provide early childhood care and education for all children until they complete
the age of six years. Article 46 provides that the State shall promote with special care the
educational and economic interests of the weaker sections of the people, and, in particular, of
the Scheduled Castes and the Scheduled Tribes, and shall protect them from social injustice
and all forms of exploitation. Article 47 provides that the State shall regard the raising of the
level of nutrition and the standard of living of its people and the improvement of public
health as among its primary duties and, in particular, the State shall endeavour to bring
about prohibition of the consumption except for medicinal purposes of intoxicating drinks
and of drugs which are injurious to health.

Apart from the aforesaid constitutional provisions, there are wide range of existing
laws on the issues concerning children, such as, the Guardians and Wards Act, 1890, Child
Marriage Restraint Act, 1929, the Factories Act, 1948, Hindu Adoptions and Maintenance
Act, 1956, Probation of Offenders Act, 1958, Orphanages and Other Charitable Homes
(Supervision and Control) Act, 1960, the Child Labour (Prohibition and Regulation) Act,
1986, Juvenile Justice (Care and Protection of Children) Act, 2000, the Infant Milk Substitutes,
Feeding Bottles and Infant Foods, (Regulation of Production, Supply and Distribution) Act,
1992, Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 1994,
Persons with Disabilities (Equal Opportunities, Protection of Rights and Full Participation)
Act, 1995, Immoral Traffic (Prevention) Act, 1986.

The Juvenile Justice Act, 2000 replaced the Juvenile Justice Act, 1986 to comply with the
provisions of the Convention on the rights of the child which has been acceded to by India in
1992.

In addition to above, the national policy for children was adopted on 22nd August,
1974. This policy, inter alia, lays down that State shall provide adequate services for children
both before and after birth, and during the growing stages for their full physical, mental and
social development. The measures suggested include amongst others a comprehensive health
programme, supplementary nutrition for mothers and children, promotion of physical
education and recreational activities, special consideration for children of weaker sections
and prevention of exploitation of children.

India acceded to the UN Convention on the rights of the child in December 1992 to
reiterate its commitment to the cause of the children. The objective of the Convention is to
give every child the right to survival and development in a healthy and congenial
environment.

The UN General Assembly Special Session on children held in New York in May 2002
was attended by an Indian delegation led by Minister of Human Resource Development and
consisted of Parliamentarians, NGOs and officials. It was a follow up to the world summit
held in 1990. The summit adopted the declaration on the survival, protection and
development of children and endorsed a plan of action for its implementation.

The Government of India is implementing various schemes and programmes for the
benefit of the children. Further, a National Charter for children 2003 has been adopted to
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reiterate the commitment of the Government to the cause of the children in order to see that
no child remains hungry, illiterate or sick. By the said Charter, the Government has affirmed
that the best interests of children must be protected through combined action of the State,
civil society and families and their obligation in fulfilling children’s basic needs. National
Charter has been announced with a view to securing for every child inherent right to enjoy
happy childhood, to address the root causes that negate the health, growth and development
of children and to awake the conscience of the community in the wider societal context to
protect children from all forms of abuse, by strengthening the society and the nation. The
National Charter provides for survival, life and liberty of all children, promoting high
standards of health and nutrition, assailing basic needs and security, play and leisure, early
childhood care for survival, growth and development, protection from economic exploitation
and all forms of abuse, protection of children in distress for the welfare and providing
opportunity for all round development of their personality including expression of creativity
etc.

The National Institute of Criminology and Forensic Sciences conducted a research
study of children of women prisoners in Indian jails. The salient features of the study
brought to the notice of all Governments in February 2002, are:

The general impression gathered was the most of these children were living in really
difficult conditions and suffering from diverse deprivations relating to food,
healthcare, accommodation, education, recreation, etc.

No appropriate programmes were found to be in place in any jail, for their proper
bio-psycho-social development. Their looking after was mostly left to their mothers.
No trained staff was found in any jail to take care of these children.

It was observed that in many jails, women inmates with children were not given any
special or extra meals. In some cases, occasionally, some extra food, mostly in the
form of a glass of milk, was available to children. In some jails, separate food was
being provided only to grown up children, over the age of five years. But the quality
of food would be same as supplied to adult prisoners.

No special consideration was reported to be given to child bearing women inmates, in
matters of good or other facilities. The same food and the same facilities were given to
all women inmates, irrespective of the fact whether their children were also living
with them or not.

No separate or specialised medical facilities for children were available in jails.

Barring a few, most mother prisoners considered that their stay in jails would have a
negative impact on the physical as well as mental development of their children.

Crowded environment, lack of appropriate food, shelter and above all, deprivation of
affection of other members of the family, particularly the father was generally
perceived by the mothers as big stumbling blocks for the proper development of their
children in the formative years of life.

Mother prisoners identified six areas where urgent improvement was necessary for
proper upkeep of their children. They related to food, medical facilities,
accommodation, education, recreation and separation of their children from habitual
offenders.

(ix)  No prison office was deployed on the exclusive duty of looking after these children or
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their mothers. They had to perform this duty alongside many other duties including
administrative work, discipline maintenance, security-related jobs etc. None of them
was reported to have undergone any special training in looking after the children in
jails.

Some of the important suggestions emanating from the study are:

In many States, small children were living in sub-jails which were not at all equipped
to keep children. Women prisoners with children should not be kept in such sub-jails,
unless proper facilities can be ensured which would make for a conductive
environment there, for proper bio-psycho-social growth of children.

Before sending a woman in stage of pregnancy, to a jail, the concerned authorities
must ensure that particular jail has got the basic minimum facilities for child delivery
as well as for providing pre-natal and post-natal care for both to the mother and the
child.

The stay of children in crowded barracks amidst women convicts, undertrials,
offenders relating to all types of crime including violent crimes, is certainly harmful
for such children in their personality development. Children are, therefore, required
to be separated from such an environment on priority basis, in all such jails.

A permanent arrangement needs to be evolved in all jails, to provide separate food
with ingredients to take care of the nutritional needs of children to them on regular
basis.

Children of women prisoner should be provided with clothes, bed sheets, etc. in
multiple sets. Separate utensils of suitable size and material should also be provided
to each mother-prisoner for giving food to her child.

Medical care for every child living in a jail has to be fully ensured. Also, in the event
of a women prisoner falling ill herself, alternative arrangements for looking after the
child should be made by the jail staff.

Adequate arrangements should be available in all jails to impart education, both
formal and informal, to every child of the women inmates. Diversified recreational
programmes/facilities should also be made available to the children of different age
groups.

A child living in a jail along with her incarcerated mother is not desirable at all. In fact,
this should be as only the last resort when all other possibilities of keeping the child
under safe custody elsewhere have been tried and have failed. In any case, it should
be a continuous endeavour of all the sectors of the criminal justice system that the
least number of children are following their mothers to live in jails. The State
Governments and Union Territories were requested to consider the aforesaid
suggestions for implementation. By filing IA Nos.1 and 7, the attention of this Court
has been drawn to the plight of little children on account of the arrest of their mothers
for certain criminal offences. .LA. No. 1 was filed by Women’s Action Research and
Legal Action for Women (WARLAW), through its program coordinator, Ms. Babita
Verma stating that more than 70% of the women prisoners are married and have
children. At the time of arrest of the women prisoners having children, indiscriminate
arrest is not confined only to women/mother prisoners but such arrest is
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automatically extended to these children who are of tender age and there is no one to
look after the child and take care of the child without their mother. Such children are
perforce subjected to a kind of arrest for no offence committed by them. Further, the
atmosphere in jail is not congenial for a healthy upbringing of such children. There are
two non-Governmental organizations (NGO’s), namely Mahila Pratiraksha Mandal
and Navjyothi who are counsellors. Adjoining the jail premises at Delhi there is Nari
Niketan which is a women’s reform home. Some of the children who are detained in
jail are sent to Kirti Nagar Children’s home for their studies.

The arrangement pertaining to the education and looking after of these children is not
adequate. To the best of the information of the applicant, there is no specific provision or
regulation in Jail Manual for facilitating the mother prisoners to meet the children. It is for
the family protection of these women prisoners including their minor children that the trial
period of undertrials shall be minimised and a period of two years shall be fixed. It was
suggested that arrest of women suspects be made only by lady police. Such arrests should be
sparingly made as it adversely affects innocent children who are taken into custody with
their mother. To avoid arrest of innocent children the care and custody of such children may
be handed over to voluntary organizations which can assist in the growth of children in a
congenial and healthy atmosphere. Periodic meeting rights should be available to the
women/mother prisoners in order to mother the healthy upkeep of the children. A letter
dated 8th March, 2000 written by a 6 years old girl child, studying in upper KG in a school at
Bangalore, to Chief Justice of India enclosing an article "‘Dogged by Death in Jail’ in a
women’s magazine dated 20th January, 2000 narrating plight of children in jail with their
mothers, was registered as IA No.7. The article, inter alia, notes that the fate of the women
undertrials is more pitiable because some of them live with their tiny tots whether born at
home or inside the jail and that a visitor to jail is sure to see a series of moving scenes. The
order dated 20th March, 2001 notes that the learned Solicitor General shares the concern of
the Court regarding the plight of the children in jail and the submission that with a view to
frame some guidelines and issue instructions, it would be necessary to first ascertain the
number of female prisoners in each of the jails, in each of the States/union Territories, the
offences for which they have been arrested; the duration of their detention and whether
children with any of those female prisoners are also lodged in jail. The Court directed the
States and Union Territories to disclose on affidavit the following :

The number of female prisoners (undertrial) together with the nature of offence for
which they have been detained;

Period of their detention;

Children, if any, who are with the mothers lodged in the jail;

Number of convicted female prisoners and whether any children are also lodged with
such convicts in the jails;

Whether any facilities are available in the jail concerned for taking care of such
children and, if so, the type of facilities."

Various State Governments and Union Territories submitted reports which provided
detailed answers to the aforestated questions. The following is a brief conspectus of the
reports filed:

In the Andaman & Nicobar Islands, children are allowed to live with their mothers up
to the age of 5 years. A special diet is prescribed for children by the Medical Officer including
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proper vitamins and minerals. As far as the future of the children is concerned, in
consultation with the District Magistrate, the children are handed over to the relatives or to
some trustworthy person as selected by the District Magistrate himself.

In Andhra Pradesh, milk is provided to the children every day with a protein diet for
elder kids. Special medical facilities are available as prescribed by the Medical Officer.
Vaccines like Polio etc are provided at regular intervals. Education is also provided.

In Assam, children are allowed to live with their mothers up to the age of 6 years.
Literary training is provided to small children who are lodged with their prisoner mothers.
Lady teachers are also present. Instructions have been issued to provide sufficient study
material to the children, as also adequate playing material. As for their future, in consultation
with the District Magistrate, the children are handed over to the relatives or to some
trustworthy person as selected by the District Magistrate himself.

In Bihar, children are allowed to live with their mothers up to the age of 2 years and up
to 5 years in special cases where there is no other caretaker for child. Provision is made for
special ration above and beyond the normal labouring ration for nursing mother and for
supplementary cow’s milk for children under the age of one year not receiving sufficient
milk from the mother. Provision is also made for ration for children from 12-18 months, and
from 18-24 months or as specified by the Medical Officer. Health and clothing facilities are
provided by the Government. Toys and other forms of entertainment are also available in
some jails.

In Chandigarh, a special diet is provided for. Medical facilities are also present.

In Chhattisgarh, children are allowed to live with their mothers up to the age of 6
years. Normal food and additional milk is provided. Polio drops are provided on pulse polio
day. Medical treatment is done by full time and part time doctors present in the jail. Children
are sent outside for expert medical treatment and advice if required. NGO’s have provided
for clothes. Inside the jail, a child education centre is being run so that they develop interest
in education and may learn to read and write. TV and fans for the female prisoners and their
kids have been provided by some social service organizations, as also sports and recreation
material, swings and cycles. Children are taken to public parks and for public functions to
get acquainted with the outside world. After the age of six, these children are sent to the local
‘children’s home’, where their primary education starts. Female children are sent to the
Rajkumari Children’s Home at Jabalpur where there is adequate arrangement of education

In Delhi, children are allowed to live with their mothers up to the age of 6 years. A
special diet inclusive of 750 gm milk and one egg each is provided to children in jail. Proper
diets and vaccine for popular diseases are adequately provided for the children. Clothing is
also provided for. Children above 4 years are taught to read and write. They are prepared for
admission to outside schools. Sponsorships for the funding of the children education is
provided for by the CASP (Community Aid Sponsorship Programme). Two NGO'’s by the
name of Mahila Pratikraksha mandal and Navjyoti Delhi Police Foundation run crhches.
Picnics are arranged by NGO'’s to take them to the Zoo and parks and museums to make
them familiar with the outside world. Admission of the children above 5 years of age to
Government cottage homes and to residential schools is facilitated through NGO's.
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In Goa, the report states that dietary facilities for children are provided by the
Government. The Medical Officer of the primary Health Centre, Candolim visits prisoners
and children twice a week. If required, they are sent for better treatment to Government
Hospitals.

In Gujarat, a special diet and special medical facilities as prescribed by the Medical
Officer are available for children. Cradle facilities are provided for infants.

In Haryana, a standard diet of rice, flour, milk and dal is provided with a special diet
provided on the advice of Medical Officer. Health issues are looked after as per the advice of
Medical Officer. Regular literacy classes are taken by two lady teachers on deputation from
the State Education Dept. at Borstal Jail, Hissar. Books and toys are provided.

In Himachal Pradesh, children are allowed to live with their mothers up to the age of 4
years or in special cases up to 6 years by the approval of the Superintendent. Children under
the age of 1 year are provided with milk, sugar and salt. Provision is also made for ration for
children from 12-18 months and from 18-24 months. Extras may be ordered by the Medical
Officer. Female prisoners and their children are in a separate ward, with its own toilets. This
ensures that there is no mixing between the children and the male prisoners.

In Jammu & Kashmir, a special diet is available, as prescribed by the Medical Officer.
Supplements are also provided to breast feeding mothers. In Jharkhand, children are allowed
to live with their mothers up to the age of 5 years. Provisions are made for special ration
above and beyond the normal labouring ration for nursing mother and for supplementary
cow’s milk for children under the age of 1 year not receiving sufficient milk from the mother.
Provision is also made for ration for children from 12-18 months and from 1824 months.
Health and clothing are taken care of by the Jail superintendent. Toys and items of
entertainment have been provided in some jails.

In Karnataka, children are allowed to live with their mothers up to the age of 6 years.
Education is looked after for by various NGO’s. When the children are to leave the jail, they
are handed over to the relatives or to some trustworthy person, Agency or school.

In Kerala, a special diet and medical facilities are made available as prescribed by the
Medical Officer. Special clothing can also be so prescribed.

In Lakshadweep, it was reported that there is no undertrial prisoner lodged in jail
along with her child and, therefore, need for making arrangements for children along with
mothers is not felt necessary.

In Madhya Pradesh, children are allowed to live with their mothers up to the age of 4
years or in special cases up to 6 years by the approval of the Superintendent. There is
provision for special ration above and beyond the normal labouring ration for nursing
mother and for supplementary cow’s milk for children under the age of 1 year not receiving
sufficient milk from the mother. Provision is also made for ration for children from 12-18
months and from 18-24 months. For children who are leaving the jail, in consultation with
the District Magistrate the children are handed over to the relatives or to some trustworthy
person as selected by the District Magistrate himself.
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In Maharashtra, children are allowed to live with their mothers up to the age of 4
years. They are to be weaned away from their mothers between the ages of 3 to 4 years. A
special diet is prescribed under the Maharashtra Prison Rules. Changes can be recommended
by the Medical Officer. Specific amounts of jail-made carbolic soap and coconut oil are to be
provided for by the authorities. Garments are to be provided as per the Maharashtra Prisons
Rules. Two coloured cotton frocks, undergarments and chaddies per child have been
prescribed per year. A nursery school is conducted by ‘Sathi’, an NGO in the female jail on a
regular basis. Primary education is provided for by 'Prayas’, a voluntary organization in
Mumbai Central Prisons. A small nursery with cradles and other reasonable equipments is
provided in each women’s ward. Toys are also provided for by the authorities. On leaving
the jail, children are handed over to the nearest relative, in whose absence to the officer- in-
charge of the nearest Government remand home, or institution set up for the care of the
destitute children under the Bombay Children Act, 1948.

In Manipur, provision is made for special ration above and beyond the normal
labouring ration for nursing mother and for supplementary cow’s milk for children under
the age of one year not receiving sufficient milk from the mother. Provision is also made for
ration for children from 12-18 months and from 18-24 months. The Superintendent is
entrusted with the responsibility of providing clothing for children who are allowed to reside
with their mothers.

In Meghalaya, children are allowed to live with their mothers up to the age of 6 years.
All aspects of the children’s welfare are taken care of according to the Rules under the State
Jail Manual.

In Mizoram, children are allowed to live with their mothers up to the age of 6 years.
A special diet is prescribed under the Rules of the Jail Manual. However, no proper facilities
for education or recreation exist.

In Nagaland, the provisions of the Assam Jail Manual have been adopted vis-a-vis
facilities for women and for children living with their mothers.

In Orissa, children are allowed to live with their mothers up to the age of 4 years or in
special cases up to 6 years by the approval of the Superintendent. A special diet is available,
as prescribed by the Medical Officer. Children are provided with suitable clothing. On
leaving the jail, in consultation with the District Magistrate, the children are handed over to
the relatives or to some trustworthy person, as selected by the District Magistrate himself.

In Pondicherry, a special diet is available as prescribed by the Medical Officer. Play
things, toys etc. are provided to the children at Government cost or through NGOs.

In Punjab, children under the age of one year are provided with milk and sugar.
Provision is also made for ration for children from 12-18 months and from 18-24 months.
Extra diet is available on the advice of the Medical Officer. There is a play way nursery and

one aaya or attendant who looks after the children from time to time.

In Rajasthan, a special diet is available under the rules of the Jail Manual. Special
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medical facilities are also provided for as prescribed in the manual. Clothing and toys are
provided for by NGOs.

In Tamil Nadu, children are allowed to live with their mothers up to the age of 6 years.
A special diet and special clothing are available as prescribed by the Medical Officer.
Children under 3 years of age are treated in the creche and those upto the age of 6 years are
treated in the nursery. Oil, soap and hot water are available for children. On leaving the jail,
in consultation with the District Magistrate, the children are handed over to the relatives or
to some trustworthy person, as selected by the District Magistrate himself.

In Tripura, the diet of children is as per the instructions of the Medical Officer. Medical
care and nursing facilities are available. Mothers accompanied by children are kept
separately.

In Uttar Pradesh, children are allowed to live with their mothers up to the age of 6
years. A special diet is available under the Rules of the Jail Manual. On leaving prison, in
consultation with the District Magistrate, the children are handed over to the relatives or to
some trustworthy person, as selected by the District Magistrate himself.

In Uttaranchal, food is provided as under the Rules of the Jail manual. Education
provided for by the Government, which also makes arrangement for extra-curricular
activities such as sports.

In West Bengal, normal facilities are available and in addition to that Inner Wheel club
also runs a Homeopathic clinic for children. A non-formal school is run by an NGO for
rendering elementary education to the children.

From the various affidavits submitted, it seems that there were 6496 undertrial women
with 1053 children and 1873 convicted women with 206 children.

On 23rd January, 2002, it was noted that three matters were required to be dealt with by
the Court: (1) Creation of sufficient number of subordinate courts as well as providing
adequate infrastructure and filling up of the existing vacancies; (2) necessary direction with
regard to dealing with the children of women undertrial prisoners/women convicts inside
jail; and (3) arrangement required to be made for mentally unsound people who are either
undertrial prisoners or have been convicted. It was then directed that the question of dealing
with the children of women undertrial prisoners and women convicts be taken up first. That
is how we have taken up this issue for consideration, perused various reports, heard Mr.
Ranjit Kumar, Senior Counsel, who assisted this Court as Amicus Curiae, Mr. Sanjay Parikh
and other learned counsel appearing for Union of India and State Governments. We place on
record our appreciation for the able assistance rendered by learned Amicus and other
learned counsel.

It may be noted that on 29th August, 2002, a field action project prepared by the Tata
Institute of Social Science on situation of children of prisoners was placed before this Court.

Responses thereto have been filed by the Union of India as well as the State Governments.

The report puts forward five grounds that form the basis for the suggestion to provide
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facilities for minors accompanying their mothers in the prison:

a) The prison environment is not conducive to the normal growth and development of
children;

b) Many children are born in prison and have never experienced a normal family life,
sometimes till the age permitted to stay inside (four to five years);

c) Socialization patters get severely affected due to their stay in prison. Their only image
of male authority figures is that of police and prison officials. They are unaware of the
concept of a home, as we know it. Boys may sometimes be found talking in the female
gender, having grown up only among women confined in the female ward. Unusual
sights, like animals on the road (seen on the way to Court with the mother) are
frightening.

Children get transferred with their mothers from one prison to another, frequently
(due to overcrowding), thus unsettling them; and

Such children sometimes display violent and aggressive, or alternatively, withdrawn
behavior in prison.

Specific suggestions have been put forward vis-a-vis children once they reach the
confines of the prison. The minimum is the existence of a Balwadi for such children, and a
creche for those under the age of two. The Balwadi should be manned by a trained Balwadi
teacher and should have the facilities of a visiting psychiatrist and pediatrician. A full-time
nurse could also be made available. Immunization should take place on a regular basis. If the
child is sick and needs to be taken outside the prison, the mother should be allowed to
accompany the child. The Balwadi would provide free space, toys and games for children. It
can also organize programmes on mother and child care, hygiene and family life for mothers.
It has also been suggested that these facilities should be located outside, but attached to the
prison. This would combat the negative psychological impact of the prison environment and
expose the children to 'normal’ figures not found in the women’s barracks. It is also
suggested that specialized clothing including winter-wear and bedding including plastic
sheets should be provided to children. Concerns have also been raised regarding the issuance
of a birth certificate that mentions the prison as the place of birth of a child born in prison. It
is suggested that child’s residence should be mentioned as the place of birth and not the
prison.

Emphasis has been placed on the diet of such children. It recommends that a special
diet be prescribed, as per the norms suggested by a nutrition or child development expert
body such as the National Institute of Public Cooperation and Child Development. The diet
should be standardized according to the age of the child and not prescribed as uniform
irrespective of the age of the child. The special needs of the child should be kept in mind, for
instance, milk needs to be kept fresh which will not be the case if it is handed out only once
in the morning. Toned milk may be required or boiled water may need to be provided. For
satisfying these needs and providing a satisfactory diet may even require the creation of a
separate kitchen unit for children.

Several suggestions have been made vis-a-vis the judiciary, legal aid authorities, the
Department of Women and Child Development/Welfare and the Juvenile Justice
Administration (under the Juvenile Justice Act) and the Probation Department in relation to
the welfare measures that can be taken for children of undertrial and incarcerated prisoners,
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both living within and outside the jail premises.

The Union of India, in its affidavit, has pointed out that it has taken several measures
for the benefit of children in general, including children of women prisoners in this larger
group. These measures include ‘Sarva Shiksha Yojna’, Reproductive and Child Health
Programme, and Integrated Child Development Projects and passing of the Juvenile Justice
(Care and Protection of Children) Act, 2000 for the welfare of children in general.

Union of India also pointed out that the Swadhar scheme has been launched by the
Department of Woman and Child Development with the objective of providing for the
primary needs of shelter, food, clothing, care, emotional support and counselling to the
women convicts and their children, when these women are released from jail and do not
have any family support, among other groups of disadvantaged women.

Reference has already been made to the report of the National Institute of Criminology
and Forensic Sciences which was forwarded to various States and Union Territories in 2002.

Union of India also brought to the notice of the Court that a Jail Manual Bill ("The
Prison Management Bill, 1998") had been prepared which, inter alia, deals with the plight of
women prisoners, under Chapters XIV and XVI. This Bill was prepared with the laudable
aim of bringing uniformity to jail management across the country. It is important to note that
Chapter II of the Bill delineates various rights and duties of prisoners. The rights include the
right to live with human dignity; adequate diet, health and medical care, clean hygienic
living conditions and proper clothing; the right to communication which includes contact
with family members and other persons; and the right to access to a court of law and fair and
speedy justice. Clearly, the rights of children of women prisoners living in jail are broader
than this categorization, since the children are not prisoners as such but are merely victims of
unfortunate circumstances. It is also important to note that Section 33 of the Bill mandates the
provision of a Fair Price Shop in all prisons accommodating more than 200 prisoners. This
shop should also offer essential items for children of prisoners. In addition, Section 60 (1)(d)
provides for temporary or special leave being granted to a prisoner who shows sufficient
cause to the State Government or the concerned authority. This can be utilized to grant
parole to pregnant women. It may also be noted that Chapter IV of the Bill relates to release
and after care and Chapter XVI deals with special categories of prisoners. Both these chapters
have a special significance when considering the rights of Children of Women prisoners.

The Union of India noted that the "National Expert Committee on Women Prisoners",
headed by Justice V.R. Krishnaiyer, framed a draft Model Prison Manual. Chapter XXIII of
this manual makes special provision for children of women prisoners. This manual was
circulated to the States and Union Territories for incorporation into the existing jail manuals.
It is significant to note that this committee has made important suggestions regarding the
rights of women prisoners who are pregnant, as also regarding child birth in prison. It has
also made suggestions regarding the age up to which children of women prisoners can reside
in prison, their welfare through a crhche and nursery, provision of adequate clothes suiting
the climatic conditions, regular medical examination, education and recreation, nutrition for
children and pregnant and nursing mothers.
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Various provisions of the Constitution and statutes have been noticed earlier which
cast an obligation on the State to look after the welfare of children and provide for social,
educational and cultural development of the child with its dignity intact and protected from
any kind of exploitation. Children are to be given opportunities and facilities to develop in a
healthy manner and in a condition of freedom and dignity. We have also noted U.N.
conventions to which India is a signatory on the Rights of the Child.

This Court has, in several cases, accepted International Conventions as enforceable
when these Conventions elucidate and effectuate the fundamental rights under the
Constitution. They have also been read as part of domestic law, as long as there is no
inconsistency between the Convention and domestic law (See Vishaka v. State of Rajasthan
[(1997) 6 SCC 241]). In Sheela Barse v. Secretary, Children’s Aid Society [(1987) 3 SCC 50]
which dealt with the working of an Observation Home that was maintained and managed by
the Children’s Aid Society, Bombay, it was said:

"5. Children are the citizens of the future era. On the proper bringing up of children and
giving them the proper training to turn out to be good citizens depends the future of
the country. In recent years, this position has been well realized. In 1959, the
Declaration of all the rights of the child was adopted by the General Assembly of the
United Nations and in Article 24 of the International Covenant on Civil and Political
Rights, 1966. The importance of the child has been appropriately recognized. India as
a party to these International Charters having ratified the Declaration, it is an
obligation of the Government of India as also the State machinery to implement the
same in the proper way. The Children’s Act, 1948 has made elaborate provisions to
cover this and if these provisions are properly translated into action and the
authorities created under the Act become cognizant of their role, duties and
obligation in the performance of the statutory mechanism created under the Act and
they are properly motivated to meet the situations that arise in handing the problems,
the situation would certainly be very much eased."

True, several legislative and policy measures, as aforenoted, have been taken over the
years in furtherance of the rights of the child. We may again refer to the Juvenile Justice Act
which provides for the care and rehabilitation of neglected and delinquent children, under
specially constituted Juvenile welfare boards/courts. It provides for institutionalization of
such children, if necessary. Juvenile children’s homes have been set up both by the State as
well as by NGO'’s to house such children. In some states, Social Welfare and Women and
Child Development/Welfare Departments have specific schemes for welfare and financial
assistance to released prisoners, dependants of prisoners and families of released prisoners.
Some States have appointed Prison Welfare Officers to look after the problems of prisoners
and their families. In some other States, Probation Officers are performing this task, apart
from their role under the P.O. Act, 1958.

However, on the basis of various affidavits submitted by various State Governments
and Union Territories, as well as the Union of India, it becomes apparent that children of
women prisoners who are living in jail require additional protection. In many respects, they
suffer the consequences of neglect. While some States have taken certain positive measures to
look after the interests of these children, but a lot more is required to be done in the States
and Union Territories for looking after the interest of the children. It is in this light that it

Draft - for private circulation only 120




becomes necessary to issue directions so as to ensure that the minimum standards are met by
all States and Union Territories vis-a-vis the children of women prisoners living in prison.

In light of various reports referred to above, affidavits of various State Governments,

Union Territories, Union of India and submissions made, we issue the following guidelines:

1 A child shall not be treated as an undertrial/convict while in jail with his/her mother.

Such a child is entitled to food, shelter, medical care, clothing, education and recreational
facilities as a matter of right.
Pregnancy:
Before sendinga woman who is pregnant to a jail, the concerned authorities must ensure
that jail in question has the basic minimum facilities for child delivery as well as for
providing pre-natal and post-natal care for both, the mother and the child.
When a woman prisoner is found or suspected to be pregnant at the time of her
admission or at any time thereafter, the lady Medical Officer shall report the fact to the
superintendent. As soon as possible, arrangement shall be made to get such prisoner
medically examined at the female wing of the District Government Hospital for
ascertaining the state of her health, pregnancy, duration of pregnancy, probable date of
delivery and so on. After ascertaining the necessary particulars, a report shall be sent to
the Inspector General of Prisons, stating the date of admission, term of sentence, date of
release, duration of pregnancy, possible date of delivery and so on.

Gynaecological examination of female prisoners shall be performed in the District

Government Hospital. Proper prenatal and post-natal care shall be provided to the

prisoner as per medical advice.

Child birth in prison:

As far as possible and provided she has a suitable option, arrangements for temporary

release/parole (or suspended sentence in case of minor and casual offender) should be

made to enable an expectant prisoner to have her delivery outside the prison. Only
exceptional cases constituting high security risk or cases of equivalent grave descriptions
can be denied this facility.

Births in prison, when they occur, shall be registered in the local birth registration office.

But the fact that the child has been born in the prison shall not be recorded in the

certificate of birth that is issued. Only the address of the locality shall be mentioned.

As far as circumstances permit, all facilities for the naming rites of children born in prison

shall be extended.

4. Female prisoners and their children:

a. Female prisoners shall be allowed to keep their children with them in jail till they
attain the age of six years.

b. No female prisoner shall be allowed to keep a child who has completed the age of six
years. Upon reaching the age of six years, the child shall be handed over to a suitable
surrogate as per the wishes of the female prisoner or shall be sent to a suitable
institution run by the Social Welfare Department. As far as possible, the child shall
not be transferred to an institution outside the town or city where the prison is
located in order to minimize undue hardships on both mother and child due to
physical distance.

Such children shall be kept in protective custody until their mother is released or the
child attains such age as to earn his/her own livelihood.

d. Children kept under the protective custody in a home of the Department of Social
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Welfare shall be allowed to meet the mother at least once a week. The Director, Social
Welfare Department, shall ensure that such children are brought to the prison for this
purpose on the date fixed by the Superintendent of Prisons.

When a female prisoner dies and leaves behind a child, the Superintendent shall
inform the District Magistrate concerned and he shall arrange for the proper care of
the child. Should the concerned relative(s) be unwilling to support the child, the
District Magistrate shall either place the child in an approved institution/home run
by the State Social Welfare Department or hand the child over to a responsible person
for care and maintenance.

5. Food, clothing, medical care and shelter:

a. Children in jail shall be provided with adequate clothing suiting the local climatic
requirement for which the State/U.T. Government shall lay down the scales.

b. State/U.T. Governments shall lay down dietary scales for children keeping in view
the calorific requirements of growing children as per medical norms.

A permanent arrangement needs to be evolved in all jails, to provide separate food
with ingredients to take care of the nutritional needs of children who reside in them
on a regular basis.

. Separate utensils of suitable size and material should also be provided to each mother
prisoner for using to feed her child.
Clean drinking water must be provided to the children. This water must be
periodically checked.
Children shall be regularly examined by the Lady Medical Officer to monitor their
physical growth and shall also receive timely vaccination. Vaccination charts
regarding each child shall be kept in the records. Extra clothing, diet and so on may
also be provided on the recommendation of the Medical Officer.
Inthe event of a woman prisoner falling ill, alternative arrangements for looking
after any children falling under her care must be made by the jail staff.

. Sleeping facilities that are provided to the mother and the child should be adequate,
clean and hygienic.
Children of prisoners shall have the right of visitation.
The Prison Superintendent shall be empowered in special cases and where
circumstances warrant admitting children of women prisoners to prison without
court orders provided such children are below 6 years of age.

6. Education and recreation for children of female prisoners:

a. The child of female prisoners living in the jails shall be given proper education and

recreational opportunities and while their mothers are at work in jail, the children
shall be kept in creches under the charge of a matron/female warder. This facility will
also be extended to children of warders and other female prison staff.
There shall be a créche and a nursery attached to the prison for women where the
children of women prisoners will be looked after. Children below three years of age
shall be allowed in the creche and those between three and six years shall be looked
after in the nursery. The prison authorities shall preferably run the said creche and
nursery outside the prison premises.

1 In many states, small children are living in sub-jails that are not at all equipped to
keep small children. Women prisoners with children should not be kept in such sub-jails,
unless proper facilities can be ensured which would make for a conducive environment
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there, for proper biological, psychological and social growth.

2 The stay of children in crowded barracks amidst women convicts, undertrials,
offenders relating to all types of crimes including violent crimes is certainly harmful for the
development of their personality. Therefore, children deserve to be separated from such
environments on a priority basis.

3 Diet: Dietary scale for institutionalized infants/children prepared by Dr. A.M.
Dwarkadas Motiwala, MD (Pediatrics) and Fellowship in Neonatology (USA) has been
submitted by Mr. Sanjay Parikh. The document submitted recommends exclusive
breastfeeding on the demand of the baby day and night. If for some reason, the mother
cannot feed the baby, undiluted fresh milk can be given to the baby. It is emphasized that
"dilution is not recommended; especially for low socio-economic groups who are also
illiterate, ignorant, their children are already malnourished and are prone to gastroenteritis
and other infections due to poor living conditions and unhygienic food habits. Also, where
the drinking water is not safe/reliable since source of drinking water is a question mark.
Over-dilution will provide more water than milk to the child and hence will lead to
malnutrition and infections. This in turn will lead to growth retardation and developmental
delay both physically and mentally." It is noted that since an average Indian mother
produces approximately 600 \026 800 ml. milk per day (depending on her own nutritional
state), the child should be provided at least 600 ml. of undiluted fresh milk over 24 hours if
the breast milk is not available. The report also refers to the "Dietary Guidelines for Indians
\026 A Manual," published in 1998 by the National Institute of Nutrition, Council of Medical
Research, Hyderabad, for a balanced diet for infants and children ranging from 6 months to 6
years of age. It recommends the following portions for children from the ages of 6-12 months,
1-3 years and 4-6 years, respectively: Cereals and Millets \ 026 45, 60120 and 150-210 grams
respectively; Pulses \ 026 15, 30 and 45 grams respectively; Milk \026 500 ml (unless breast
fed, in which case 200 ml); Roots and Tubers \ 026 50, 50 and 100 grams respectively; Green
Leafy Vegetables \ 026 25, 50 and 50 grams respectively; Other Vegetables \ 026 25, 50 and 50
grams respectively; Fruits \ 026 100 grams; Sugar \ 026 25, 25 and 30 grams respectively; and
Fats/Oils (Visible) \026 10, 20 and 25 grams respectively. One portion of pulse may be
exchanged with one portion (50 grams) of egg/meat/ chicken/fish. It is essential that the
above food groups to be provided in the portions mentioned in order to ensure that both
macronutrients and micronutrients are available to the child in adequate quantities.

1 Jail Manual and/or other relevant Rules, Regulations, instructions etc. shall be
suitably amended within three months so as to comply with the above directions. If in some
jails, better facilities are being provided, same shall continue.

2 Schemes and laws relating to welfare and development of such children shall be
implemented in letter and spirit. State Legislatures may consider passing of necessary
legislations, wherever necessary, having regard to what is noticed in this judgment.

3 The State Legal Services Authorities shall take necessary measures to periodically
inspect jails to monitor that the directions regarding children and mother are complied with
in letter and spirit.

4 The Courts dealing with cases of women prisoners whose children are in prison with
their mothers are directed to give priority to such cases and decide their cases expeditiously.

1 Copy of the judgment shall be sent to Union of India, all State Governments/Union
Territories, High Courts.
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2 Compliance report stating steps taken by Union of India, State Governments, Union
territories and State Legal Services Authorities shall be filed in four months whereafter
matter shall be listed for directions.

In view of above, Writ Petition (Civil) No.133 of 2002 is disposed of.

No.17014/3/2009-PR
Government of India/Bharat SarkarMinistry of Home Affairs/Grih Mantralaya

North Block, New Delhi dated the 17th of July 2009.

The Principal Secretary (Prison) / Secretary (Home) (In-charge of
Prisons) - All State Governments / UTs
DGs/ IGs incharge of prisons- All State Governments / UTs.

Subject: Prison Administration- regarding

Sir,

As you are aware ‘Prisons’ is a State subject under Entry-4 (Prison Reformatories,
Borstal Institutions and other institutions of like nature) in the State List (List-II) of the
Seventh Schedule to the Constitution of India.  Therefore, the management and
administration of Prisons falls in the domain of the State Governments. The Prisons are
governed by, interalia, The Prisons Act, 1894 and the Prison Manuals/ Rules/ Regulations
framed by the respective State Governments from time to time.

1 The Indian prison system has been under the close scrutiny of judiciary / District
Magistrates who have been given a responsibility to closely monitor the administration and
management of prisons under their jurisdiction and to inspect the same periodically. The
Central Government has, from time to time, been interacting with the State Governments
through advisories, conferences and meetings etc on various aspects of prison administration
including appropriate security measures in prisons.

2 As you are aware, various Committees, Commissions and Working Groups had been
constituted in the past by the Government of India to study and make suggestions for
improving the prison conditions and administration, inter alia, with a view to making them
more conducive to the reformation and rehabilitation of prisoners. Some of the important
committees are as under:

All India Jail Manual Committee (1957),

Working Group on Prisons (1972),

All India Prison Reforms Committee (1980-83) known as Mulla Committee,

All India Group on Prison Administration, Security and Discipline known as R.K.
Kapoor Committee (1986) and

National Expert Committee on Women Prisoners known as Justice Krishna Iyer
Committee (1987) etc.

These committees made a number of recommendations to improve the conditions of prisons,
prisoners and prison personnel. Some of the important recommendations are annexed as
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Annexure-I. Since most of the recommendations of these committees pertained to the State
Governments/UT Administrations, these were forwarded to the State Governments by the
Ministry of Home Affairs for taking appropriate action. In 2001, the Ministry of Home
Affairs through BPR&D also circulated a detailed questionnaire relating to actionable
recommendations of these committees.

Model Prison Manual

4. Keeping in view the directions given by the Hon’ble Supreme Court in the case of
Ramamurthy vs State of Karnataka (1996) and also taking into account the recommendations
of various committees regarding the need for bringing uniformity in laws relating to prisons,
Government of India constituted All India Model Prison Manual Committee headed by
Director General of BPR&D to prepare a Model Prison Manual for the Superintendence and
Management of Prisons in India. The “Model Prison Manual” so prepared was circulated to
all the State Governments/ UT Administrations in December 2003 for adoption for effective
and efficient superintendence and management of prisons. This manual is an exhaustive
document and has been prepared after wide consultations with the State Governments. It is,
however, learnt that only a few States have so far adopted the model prison manual in its
true spirit. The Parliamentary sub-committee on modernization of prisons has recently
visited many states and has shown their disappointment on the poor adoption of the Model
Prison Manual by the State Governments. They have asked the Government of India to take
initiative for ensuring that the State Governments adopt the Model Prison Manual. You are
accordingly once again advised to go through the Model Prison Manual and consider its
adoption as per the requirements and suitability to the State.

Court Judgments

1 From time to time various High Courts and Supreme Court have given wide ranging
judgments on conditions of prisoners, prisons and the rights of prisoners. Some of these
path-breaking judgments/ rulings are important for the rank and file of prison officials/
State Governments. A compilation of such judgments was brought out by the BPR&D in 2000
in which an attempt was made to identify and document some latest rulings/ judgments of
the Supreme Court/ High Courts relating to the area of prison administration. The same was
thereafter revised and updated in 2007. This compilation is also available at the BPR&D
website (www.bprd.gov.in). The same was also circulated to all the State Governments /UT
Administrations to make this document more user friendly, important operational points of
these rulings/ judgments were culled out and compiled. Some of the important judgments
are annexed as Annexure-II.

2 In order to comply with and give effect to the important directions of the Hon’ble
Supreme Court/High Courts, the Government of India has

i) Introduced section 436A in Cr.PC to liberalize the bail conditions;

ii) Introduced section 265A in Cr.PC for plea bargaining;

iii) Initiated the Scheme for Prison Modernization in 2002 in order to reduce
overcrowding, improve hygiene conditions as also provide better facilities to prisoners
and prison personnel.

1 Government of India has prepared a Draft Policy Paper on Prisons with the approval
of the Home Minister in order to broadly address the agreed upon objectives in incarceration
and the measures to be implemented by the various State/ UT Governments. The policy
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objectives as well as the measures required to be taken by the State /UT Governments are
annexed as Annexure-III

2 The Sub Committee of the Department Related Parliamentary Standing Committee of
the Ministry of Home Affairs presented to the Rajya Sabha on 26.02.2009 in their report of
Modernization of Prison Scheme has also made certain observations, on which action needs
to be taken. The report has already been circulated to all States for their comments and
necessary action. Some of the important observations are annexed as Annexure-IV.

3 The National Human Rights Commission has also been issuing suitable instructions
from time to time to all the States/ UTs against the violation of human rights in prisons and
take suitable steps in this regard.

4 For the strengthening of security arrangements in jails, the Government of India has
also been advising the State Governments vide advisories dated 21.9.1998 and 17.8.2006 for
taking adequate and effective measures for tightening security and to ensure that prisoners
are not in possession of prohibited items like mobile phones, weapons etc. The State
Governments are requested to take appropriate measures in the light of the aforesaid
advisories.

5 Recently in the case of Jaswant Singh v/s State (Criminal Appeal No. 257/2004), the
Hon’ble Delhi High Court vide its order dated 30.9.2008 has directed to issue instructions for
devising a foolproof system to avoid any lapse while transferring convicts/ accused persons
from one jail to another. In the instant case, the prisoner had been released pre-maturely by
the jail officials on being transferred from one jail to another.

6 As for the human resources who are actually going to man these prisons, it is
recommended that the State shall consider:

Establishing well equipped training infrastructure in the state, with adequate skilled
and well qualified instructional staff, to cater to the normal needs of basic and in-service
training for the prison staff in different discipline.

Availing slots for in-service training being offered in ICA, Chandigarh, NICFS, New
Delhi, RICA, Vellore and other institutes sponsored by BPR&D/MHA.

Deputing prison officials for training in specialized institutes in India and abroad in
consultation with BPR&D and MHA.

Creating adequate posts for prison staff as per norms in different categories
commensurate with operational needs of safe custody, reformation, rehabilitation, health
care, legal assistance etc.

Filling up all the vacancies, presently running up to 17.58% (2006) within time bound
frame and ensure proper cadre management through timely trainings, promotions
recruitments etc.

Acknowledging the role of good work done by prison officers/ officials individually
or in a team by way of a suitable reward schemes.

Rewarding those prison staff during whose tenure the prison shows remarkable
improvement in term of elimination of or significant reduction, in the incidence of unnatural
deaths, indiscipline by prisoners; number of prisoners pursuing educational and vocational
programmes, implementation of Section 436-A and 265-A to 265-L CrPC, 1973 etc.

Nominating deserving prison officers for the award of Correctional Service Medals on
the occasion of Independence/Republic Day and presenting the recipients such medals in
ceremonial functions like State Day, Independence Day/Republic Day etc.
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1 All the State Governments/ UT administrations are requested to take effective measures
in the light of the recommendations made by the various committees/ court judgments, the
Model Prison Manual and advisories issued by the Government of India from time to time
for the effective and smooth functioning of the prisons.

2 The receipt of this letter may please be acknowledged.

Yours faithfully,
Sd/-
(Nirmaljeet Singh Kalsi)
Joint  Secretary (CS)
Telefax:011-23092630

EXTRACTS FROM ANNEXURES

All India Committee on Jail Reforms [Mulla Committee - 1980-1983]

The Committee under the Chairmanship of Justice Anand Narain Mulla submitted its
Report in 1983 in which it had made 658 recommendations, majority (90%) of which
pertained to the State Governments. The Committee examined all aspects of prison
administration and made wide-ranging recommendations, touching upon legislative,
operational, security aspects besides matters like classification of prisoners, living conditions
in prisons, medical and psychiatric services, treatment programmes, vocational training for
prison inmates, problems relating to undertrials/ unconvicted prisoners, problems of women
prisoners etc.

National Expert Committee on Women Prisoners
The National Expert Committee on Women Prisoners headed by Justice Krishna Iyer was
constituted in 1986. The Committee appraised the situation of women in jails and made
various recommendations. Some of the important recommendations include:
a) Women prisoners should be informed of their rights under the law.
b) Only the women constables should conduct searches on women prisoners.
¢) Medical check ups of women prisoners or undertrials, should be done by women doctors
as soon as they are admitted to a prison.
d) Women prisoners should be allowed to contact their families and communicate with their
lawyers, women social workers, and voluntary organisations.
e) Women prisoners should be allowed to keep their children with them.
f) Voluntary organisations of women should be encouraged to be associated with women
prisoners.
g) Separate jails should be provided for women. prisoners
h) Special prosecution officers should be available to present the case of women prisoners.

MEASURES TO BE IMPLEMENTED BY THE STATE GOVERNMENTS/UT
ADMINISTRATIONS FOR ACHIECVING THE OBJECTIVES LAID OUT

6. Women Prisoners
6.1 Separate prisons for women offenders wherever feasible. At other places the women
prisoners shall be kept in a strictly secluded female enclosures/ wards.
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6.2 There shall be special accommodation for all necessary pre-natal and post natal care
and treatment. Expectant Women or Women with Infants should have a system of parole to
deliver the baby outside the prison and thereafter to bring up their infant in normal society
upto certain age.

6.3 All women prisoners, and their children living with them in prison, should be
provided the basic facilities to keeping in view the guidelines framed by the Supreme Court
in case of R.D. Upadhyaya vs State of Andhra Pradesh & others.

6.4 Educational and créche facilities should be provided to the children living with their
mothers in prison

6.5 There should be better visiting area for women inmates to meet their children. No
meeting behind bars for women and their Children.

Important Observations made by the Sub Committee of the Department Related
Parliamentary Standing Committee of the Ministry of Home Affairs

6 The States should have atleast one prison exclusively for women depending upon the
average number of women prisoners in the respective State.

7 The States should create infrastructural facilities like créches for the accompanying children
of women prisoners, hygienic living conditions and provision of separate kitchen for women
prisoners.

No.17011/2/2010-PRGovernment of India/Bharat SarkarMinistry of
Home Affairs/Grih Mantralaya
North Block, New Delhi
Dated the 8th November 2010.

The Principal Secretary (Prison) / Secretary (Home) (In-charge of
Prisons) - All State Governments / UTs
DGs/ IGs incharge of prisons- All State Governments / UTs.

Subject: Best Prison Practice- regarding

Sir,

As you are aware, an all India conference of Correctional Administrators was held in
New Delhi on 89" September 2010. One of the agenda of the conference for discussion was
the Best Prison Practices being adopted all over India. During the conference, an attempt has
been made to identify the best practices in different prisons of the country. It is very essential
to share this knowledge in order to bring about improvements in the system. Various State
Governments/ UT Administrations have, accordingly, disseminated their knowledge
towards the best prison practices being followed in their respective States/ UTs.

It was found that best practices in prisons exist in a number of areas broadly relate to
security, use of technology, staff development, prison management, women prisoners,
correctional programmes, and community participation and reintegration of offenders. These
are given under the following heads:

(@) Prison Security covering technology use. CCTV Surveillance System in Delhi
Prisons which has a control room set up in the Prison Headquarter. 258 C.C.T.Vs cameras
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installed in Tihar and Rohini Jail complex. The controlling officers of the Central Surveillance
Unit are working in three shifts of eight hours duration. West Bengal, Chhattisgarh,
Karnataka, Tamil Nadu, Andhra Pradesh and Bihar also have CCTVs systems.

(b) Hand-held metal detectors, X-Ray Baggage Scanners, Multi zonal door frame
metal detectors, laminated photo identity card for Prisoners in Thane, Maharashtra,
breathing analyzers, mobile jammers system, public address system and staff training on
prison security were other good practices.

Three tier security, quick reaction teams and Model Test Identification Parade Room
at Tihar, and Tamil Nadu which has an Intelligence-cum-Vigilance wing.

() High security wards and prison architecture were found in Tamil Nadu to be
a good practice. The Puzhal Prison complex with the high security block has been specially
designed as being self-sufficient unit with a three gate system.

(d) Use of Technology in Prisons - Biometric identification system to store
photographs and biometric finger prints of all inmates was found in Tihar Jail, and is a good
practice that has been picked up by Jharkhand as well.

(e) Video-Conferencing system for production of undertrials in courts was
originally started in Andhra Pradesh in 2001. It is now in use in Maharashtra, Tamil Nadu,
Karnataka, Gujarat, West Bengal, Jharkhand, New Delhi and some more States and is a best
practice as it prevents untoward incidents like escape and reduces expenditure on police
escorts and vehicles. It also ensures the production of undertrials. Conducting of trials
through video linkage is also being seriously thought and possibilities explored. The court
has allowed it in a few cases.

63) Prison information system or prison management system, a software to
record and keep all prisoner information and prison movement activities in Goa, Tihar, Delhi
and Tamil Nadu.

(8) Visitor Management system in Tihar, Delhi Prisons. This software has been
developed to register the visits of friends and relatives in advance. This good practice has
been picked up by Jharkhand as well.

(h) Information Dissemination and Websites. Newsletters / magazines
publications by New Delhi, Andhra Pradesh, West Bengal, Tamil Nadu, Karnataka, Madhya
Pradesh. In other places like Amritsar and Chandigarh, this is not a regular feature. Websites
of Prison Departments of 18 States were found. Tamil Nadu has a very detailed Website that
covers information under R.T.I. Act. So does the Puducherry prison. Tihar prisons cover a
complete list of appellate authorities under the RTI Act.

(i) Citizen’s charter has been put on the websites of Karnataka, Madhya Pradesh,
Tihar and Andhra Pradesh.

G) Staff Development and welfare - Tamil Nadu has nominated the maximum
number of officers for the President’s Correctional Service Medals for Distinguished
Services, Meritorious Services, and Gallantry. Apart from this, the State has also instituted
State Level Awards for commendable performance. These include the Chief Minister’s
Prison Service Medal for gallantry and a medal for outstanding devotion to duty. Karnataka
has introduced a comprehensive medical insurance scheme for the staff and their family.
Prison Staff Welfare Fund exists in Tihar and Karnataka. Andhra Pradesh conducts an
annual retreat, a meeting with the prison officers to review an introspect for better
administration.

(k) Managerial Practices, Participative Management in Tihar. Prisoners’
Panchayat though found to be existing in almost all States has different levels of
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effectiveness. Mahapanchayat is organized once a year in Tihar.

@ The Prisoners Contact with the outside world - Tele-booking at Tihar,
booking through e-mails was started at Central Jail, Amritsar but discontinued after
sometime. ISO Certified Visiting system of Tihar prison. Model Interview halls at Tihar.

(m)  Telephone facilities at Bangalore Central Prison. Prisoners public call booths
have been set up in the prison complex with prisoners being provided with BSNL calling
calls purchased from their own money. To streamline visits an alphabet mulaquat system at
Haryana has been started.

(n) Grievance Redressal System. Complaint boxes exist in all prisons but their
usage depends on the faith prisoners have with their grievances being properly redressed.
Tamil Nadu has a Chief Minister Grievance day meeting wherein petitions are received and
specific periods have been mentioned for senior officers to conduct grievance day for
disposing of grievances at the earliest.

(0) Liberalised Parole - The Government of Madhya Pradesh has started a system
of liberalised parole wherein the duration of parole has been increased from 21 days to 60
days, to be split into four quarters equally. This was done to facilitate prisoners in attending
to agricultural needs to earn for their dependants. The surety, once furnished by the prisoner, was
made acceptable to the Jail Department for all future paroles till withdrawn by the maker. All
convicts, having spent 6 months in prison, were declared eligible for parole. Refusals or
delays, beyond 90 days of parole by the District Magistrate have been made appealable
before the DG Prisons. A provision of a second appeal to the State Government has also been
made.

(p) Modernization of Kitchen. Model Jail, Chandigarh and Tihar, New Delhi.
Variety of food in Tamil Nadu, Karnataka West Bengal. Food outsourcing at Karnataka.
Healthy Food at Prison canteens in Gujarat, Patna and Bangalore.

(q) Best practices exist in the areas of Making the best use of Prisons - Some
Unique work programmes including Prison Shops outside the prison (at Gujarat,
Chhattisgarh, Lucknow). Other Innovative work Programmes include petrol pump at
Central Jail, Raipur and Dal Bhati restaurant in Central Jail, Raipur. In other Activities -
Education. Religious, Meditational and Spiritual Programmes and Recreational Activities /
Sports Activities, Community Involvement. Creative Arts / Cultural Therapy was found as
a best practice in West Bengal. Prison industry - the highest average production per prisoner
was found in Maharashtra. Highest earning per inmate was reported from Gujarat.

() Solar Energy in Prisons: Prisoners of Central Jail, Bhopal have fabricated hot
water solar plant with a capacity of 2500 liters per day. A Solar Geyser of 200 LPD capacity
has also been fabricated. The hot water is being used for cooking. It saves Rs 36,000/ -per
month as fuel cost in Bhopal Jail. Approximate cost of 2500 liter plant is Rs. 2,00,000/- and
that of 200 LPD Solar Geyser is Rs 20,000/-. The technology adopted by the Central Jail
Bhopal can be replicated by various State Governments.

MAJOR CORRECTIONAL INITIATIVES IN INDIAN PRISONS

A number of correctional activities have also been started in different prisons in the
country in association with NGOs and other State agencies. Some of the notable correctional
programmes being run in Indian prisons are enumerated as under:-
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Educational Programmes

More than three-fourth of the prison population in Indian Prisons is below high class

while the remaining prison population has comparatively better educational qualifications.
The less literate prisoners are not only given basic education but they are also encouraged to
upgrade their vocational qualifications. Formal education programmes are offered to the
prisoners with the help of National Open School, Indira Gandhi National Open University,
State Open Universities, Distance Education Boards and technical courses in collaboration
with the Technical Training Institute of various states.
The Government is giving training to educated prisoners to enable them to teach less
educated and illiterate prisoners. Special attention is given to illiterate inmate so that he may
be able to read and write his name within a week time. Advance educational avenues are
available to prisoner so that if they want to pursue higher studies they may do so through
open universities/ technical institution. Special attention is given for the prisoner appearing
for various competitive examinations. Examination fee and course fee are borne by the Prison
administration in case of poor prisoners.

The IGNOU Study Centres are running inside some of the jails which is providing higher
education to the inmates as well as to the prison staff in different academic as well as
professional Courses.

A convocation for prisoners was held at the Palayamkottai jail in Tamilnadu wherein
17 prisoners got post graduate degrees.

In one of the jails, i.e. Central Prison, Tiruchy, Tamilnadu, a programme for cent percent
literacy under the Sarva Shiksha Abhiyan (SSA) was started in January, 2009 for the
inmates.

During the year 2007, a total of 29107 prisoners were imparted elementary education
and 60029 prisoners benefited by the adult education programmes in prisons. It is
encouraging to note that 2564 prisoners had under gone higher education and 2778 prisoners
completed Computer courses during their period of incarceration in prisons.

Stress Relieving Programmes

The prisoners are regularly sensitized on health issues like HIV and Drugs. A number
of programmes of spiritual/moral education are also run in most prisons with the active help
of the community and NGOs.

Classes of Yoga and Meditation courses for the Prisoners with the help of NGO'’s,

Charitable Trust, Religious leaders and Institutions.

Moral lectures / Religious discourses conducted by spiritual leaders of various
organizations.

Art of Living Courses, Pranic Healing courses, Vipasana, are being organized in
Indian prisons to reduce stress in prisoners.

Cultural Programmes:
The prisoners also actively take part in cultural and sports programmes in the prisons.
All important festivals irrespective of caste, creed and religion like Dussehra, X-mas,
Id-ul-Fiter, Ratha Yatra, Raksha Bandhan etc. are being celebrated by the prison
inmates in the jails.
National days like Independence Day, Republic Day and Gandhi Jayanti are
being celebrated by the inmates of all jails. "ISports meets, Quizs, Essay & Song
competitions and other cultural programmes are being organized among the
inmates.
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T.V. sets have been provided to the prisoners for their awareness on daily news
events, entertainment, knowledge enhancement and momentary engagement.

Drama, Sangeet Samaroha, Melody Programme, Dance, Palls song and Bhajan
Samaroh etc. are also being organized among the inmates of different jails.

Skill Building Programmes

The incarceration of sentenced person in prison not only lead to his stigmatization but
also causes his social disorientation owing to his having remained practically cut-off from
social intercourse with the rest of the society. Loss of job, if employed, and loss of means of
livelihood are also one of the prime ill consequences of the incarceration. Hence, the most
important single factor which can facilitate his reintegration with the society and prevent his
relapse into the crime after release is the economic rehabilitation.

Training of prisoners in various vocational skills in the Prison has received a lot of
importance in almost all the States/UTs. These training programmes provide opportunities
for the prisons inmates to engage themselves in fruitful pursuits during the term of their
sentence in prisons. Training for prison inmates not only affords value for one’s work but
also makes the prisoners learn skills which would enable them to follow a vocation after their
release from the prison. The training facilities available in Indian prisons depend on the local
conditions. Availability of raw material, local market needs, demands and marketing of
finished products mainly decide the vocational training facilities available in any prison
premises.

Vocational training programmes are being run in conventional trade like,

carpentry
blacksmithy
tailoring
plumbing

bakery

foot wear making
leather goods

latest avocation like Data Entry Operations

typing

desktop printing

electrician,

beauty parlour

soft toy making

wheel chair refurbishing

yoga teaching

telephone repair & maintenance etc.

All these vocational training programmes enhances employability potential of the
prisoners after their release and help in their rehabilitation.

The training of prison inmates in vocational trades has led to the production of articles
which have good market value, resulting in gainful productivity of the prison inmates. The
gainful work done by the prison inmates not only provides a corrective approach to the
psyche of the offender but also goes a long way in developing in them a responsive and
respectful attitude towards the society. The prisoners not only develop self confidence and
self esteem out of the valuable labour put in by them but these activities also lead them
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towards earning a honorable livelihood after release from the prison. Vocational training is,
therefore imparted, in such trades as shall fetch employment to the prisoners easily after
their release from the prisons. Industrial Training Institutes (ITI) have been opened at Central
Prisons, Jaipur and Ajmer by Department of Technical Education. One year and two year
Diploma courses in Fitter v& house wiring, Carpentary, Cutting & sewing, Fitter and Diesel
mechanic are being run for inmates.

Some of the items being produced in the prisoners run industry /workshops are given
below:

) Agricultural produce in prison farms,

ii) Furniture in carpentry workshops,

iii) Furniture and handicrafts making in woodwork workshops,
iv) Readymade garments producing in tailoring sections,

@
(i
(
(i
(v) Furniture and handicrafts making in black smithy workshops,
(vi) Clothes, rugs, towels etc in weaving sections,

(vi ) Soap, phenyl and detergents,

(vii Handloom products,

(i Confectionary items in bakeries,

( Shoes and leather goods in leather workshops.

(xi Stationery and paper products etc.

Agriculture, Horticulture and Medicine Plant cultivation

Cultivation is done in the jails at Keonjhar, Bolangiri and Bhanjanagar. The inmates
are learning new type of skills and ability in trades like Agricultural farming, vegetables and
Horticulture. These have been taken up in many jails across the country, some of them being
Bhawanipatna, Choudwar, Bhubaneswar, Puri, Koraput, Bolangiri, Keonjhar and Biju
Patnaik Open Air Ashram, Jamujhari etc.

Medicinal plant cultivation is taken up in a 40 acre land at Biju Patnaik Open Air
Ashram, Jamujhari. Besides, Jatropa has been planted for production of Biodiesel Plant.
Tissues culture programme has been taken up extensively in many jails and banana has been
made a profitable source. Ready-to-eat food packets are also prepared by women prisoners
in Bhubaneswar Special Jail in collaboration with W.& C.D. Deptt. and ICDS Organization.

Female Prisoners And Welfare Of Their Children

Female prisoners are allowed to keep their children with them in the jail upto six
years of age. The children lodged in prisons are provided with clothes, diet, bed, medical
care and education by the Prison Department and the help of NGOs is also taken. The
children are also taken to the picnic outside at regular intervals.

In many jails, there is a separate Créche and a Nursery run in association with the
NGO. There are adequate recreational and educational facilities for the children including a
toy garden. Every possible step is taken for all-round development of children. The Prison
department in association with NGOs ensures the complete education of the child no matter
whether the mother is in jail or released. There are trained workers and nursery education is
provided to them in the creche. When the child attained the 6 years of age, the child is
admitted in a boarding school with assistance from NGOs after the consent of the mother.

In some of the prisons, marriage ceremonies are arranged and solemnized by the jail
staff in association with the NGOs. In some cases, the prisoner have shown desire to marry
with the victim. Such marriages have been encouraged and solemnized in prisons.
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NGO'S In Reformation And Rehabilitation

Community participation in the Jail correctional programmes is a trend setter for the
Jails worldwide. In jails community participation is achieved through NGO’s whereby many
of the reformation and rehabilitation activities are conducted in jail in addition to own efforts
of prison administration. NGO's have been providing various kind of services like providing
community aids and sponsorship for the children of prisoners for their education, providing
educational aids in prison and outside, facilitating in getting admitted in hostel for the
children who are above six years of age.

The Prison Department in association with NGOs, ensures the complete education of
the children of inmates, no matter whether the mother is in jail or released. The further
education is given to the child only when the mother agrees for the same

Women Prisons/ special initiatives

Exclusive women prisons have been set up in certain states for security and earlier
rehabilitation of women. In the State of Tamilnadu, these prisons are exclusively
administered also be women.

Different marriage ceremonies were arranged and solemnized by the jail staff in
association with the NGOs. In tribal -dominated societies like Orissa, females under the
statutory age of 16, co-habit with young men of their choice, which technically falls under the
mischief of section 376 IPC.

Open Jails

Open jails/ open camps or wall-less prisons are a result of scientific premeditation
and these can be considered as useful “missing link “of correctional process. The primary

motive is to fill the gap between incarceration and responsibilities of a free society. In
Rajasthan, prisoners are allowed to stay with their family in these open camps. There are 29
open jails in India of which 13 are in Rajasthan.

The only Open Air Jail in Orissa is now renamed as “Biju Pattanaik Open Air
Ashram”. Various activities relating to agriculture, horticulture and cottage industries are
going on this Open Air Ashram. Apart from this aromatic & medicinal plants are also
cultivated here.

All the State Governments/ UT administrations are advised to adopt the best prison
practices being followed by various State Governments which will not only improve the
management of prison system in a better way but also will go a long way in reformation of
prison inmates.

The receipt of this letter may please be acknowledged.
Yours faithfully
Sd/-
(Neeraj Kansal)
Director (CS)
Telefax: 23092933
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F.N. 16014/4/2005-PRGovernment of India/ Bharat Sarkar Ministry of Home Affairs/ Grih
Mantralaya ******

New Delhi, the 18t11 February, 2011

The Principal Secretary (Prison/ Home in charge of prison)
All States/ UTs

Subject: Advisory for appointment and working of Non-Official Visitors for
Prisons.
Sir/ Madam,

As you are aware that a transparent, open and accessible prison system is likely to be
accountable and successful in maintaining human rights standards. Prison visiting system is
a system to bring more transparency and accountability. It has two types of visitors namely
Official Visitors (OVs) and Non-official Visitors (NOVs). The prison visiting system relating
to Non-official Visitors needs to be streamlined. Since prison administration is under
increasing public scrutiny and the role of civil society is important, it is essential that only
enlightened & concerned citizens be appointed as Non-official Visitors.

1 Non-Official Visitors may be appointed for all prisons without delay. The system of
appointment should be transparent and democratic with prescribed criteria. The members
who are selected as NOVs should have knowledge and/ or expertise in areas such as prison
reforms, legal rights, counseling, social work, criminology, adult education, vocational
training courses for adult populations, diet and nutrition, child care, music, yoga etc.
Minimum number of NOVs to each category of prisons must be clearly mandated. NOV
system must become operational on a regular and stable basis. Women visitors may also be
appointed as Non-official Visitors to look into the issues of women prisoners. The State
Human Rights Commission suggestions on appointment of Non-Official Visitors should be
taken into consideration by the State Government.

2 The terms of reference for the panel of NOVs should include monitoring of prison
conditions, implementation of prison reforms, legal, mental and rehabilitative assistance,
prisoners’ grievance and staff problems.

3 The number of visits made and the quality of service rendered must be the criteria for
re-appointment or termination of the services of NOVs. The NOVs

appointed to each jail may also be paid reasonable honorarium to cover their incidental
expenses on transport, stationery, etc.

1 To coordinate between the Official Visitors and Non-official Visitors, there is
provision in the Jail Manuals for establishment of a Board of Visitors to be constituted by the
Deputy Commissioner / District Magistrates for each jail. The meeting of the Board of
Visitors should be held once in a quarter. The Deputy Commissioners/ District Magistrates
should be impressed on the need for paying special attention in constituting the Board of
Visitors and to ensure that the meeting of the Board is held regularly. At the first meeting,
roster of visits should be prepared for the next 12 months which permits a monthly visit to
each jail by a visitor either official or non official. In addition every NOV may also visit the
prison once in a month at a time outside the prescribed roster.

2 The non-official visitors appointed by the Government have to discharge their duties
within the parameters of the functions of the Board of Visitors, which are (a) to visit the
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prisons regularly, (b) to help the administration in correctional matters, and

(c) to attend to the requests and complaints of the prisoners pertaining to their care and
welfare. After completion of the visit, the visitor should enter his remarks in the Visitor’s
Book, as required by Rules and advise the Superintendent to take such remedial measures as
are required with utmost expedition.

1 Guidelines for Interviewers and Non-Official Visitors as have been prepared by the
Bureau of Police Research and Development/ MHA, should be supplied to the
Superintendent of each Jail. He/she should give a copy of these guidelines and also a copy of
the Chapter in the Prison Manual covering visitors” duties to the Non-Official Visitors at the
time of their appointment.

2 On the appointment of Non-Official Visitors, they must be sensitized and trained
about their duties, role and responsibilities. Sensitization and training programmes must be
organized for Non-Official Visitors by the prison headquarters in association with the
Training Institutes like ICA, Chandigarh, TISS Mumbai, APCA Vellore, RICA West Bengal
and RICAs in other States. A workshop of NOVs from across the State should be organized
once a year by the State prison training institute for sharing their experiences/ learning and
documentation of good practices models.

3 The DG /IG (Prisons) should obtain for six-monthly reports from the prison
superintendents about the regularity of visits and the nature of work done by NOVs. The
Board of Visitors should submit quarterly reports to the State Government under intimation
to the State Human Rights Commission. Prison authorities must provide action taken reports
to the Board of Visitors and the concerned State Human Rights Commission. This
mechanism will ensure accountability of not only the visitors but

also the prison administration and help in bringing improvements in the prison
administration.
The receipt of the same may kindly be acknowledged.

Yours faithfully
Sd/-
(K.K. Pathak)
Joint Secretary to the Government of India
Tel: 23092630 Fax: 23092675
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PART - 11

JUVENILE IN CONFLICT
WITH LAW

HIT 1I:
fafsr 9 9gd—ad 910
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Section I:

STATUTORY PROVISIONS
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Code of Criminal Procedure, 1973

Section 27 - Jurisdiction in the case of juveniles

Any offence not punishable with death or imprisonment for life, committed by any person
who at the date when he appears or is brought before the Court is under the age of sixteen
years, may be tried by the Court of a Chief Judicial Magistrate, or by any Court specially
empowered under the Children Act, 1960 (60 of 1960), or any other law for the time being in
force providing for the treatment, training and rehabilitation of youthful offenders.

Section 361 - Special reasons to be recorded in certain cases

(b) A youthful offender under the Children Act, 1960 (60 of 1960), or any other law for the
time being in force for the treatment, training or rehabilitation of youthful offenders, but has
not done so, it shall record in its judgment the special reasons for not having done so.

Indian Penal Code, 1860

Section 82 - Act of a child under seven years of age

Nothing is an offence which is done by a child under seven years of age.

Section 83 - Act of a child above seven and under twelve of immature understanding

Nothing is an offence which is done by a child above seven years of age and under twelve,
who has not attained sufficient maturity of understanding to judge of the nature and
consequences of his conduct on that occasion.
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JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2000

POLICE

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Section

Content

2(w)

'Special Juvenile Police Unit' (SJPU) defined.

10

Steps to be taken on apprehension of juvenile by police.

13

Information of arrest/apprehension of juvenile by police to parent, guardian
and Probation Officer.

22

Provision in respect of escaped juvenile.

63

Constitution of 'Special Juvenile Police Unit' to deal with juvenile.

B.  Juvenile Justice (Care and Protection of Children) Rules, 2007

Content

Pre and post-production action of Police.

Petty offences can be disposed off by the police.

Police Officers to be in plain clothes except at the time of arrest

Prohibition on the use of handcuffs and fetters.

Constitution and functions of 'Special Juvenile Police unit
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II. ORGANISATION

1. An officer of the rank of not less than Inspector General of Police (IGP) to act as Nodal
Officer to coordinate and upgrade role of Police in issues pertaining to Juvenile. [Rule 84

(10)]

2. In every district and city there should be a 'Special Juvenile Police Unit' (SJPU) to handle

juvenile to be constituted within 4 months of the notification of the Rules i.e. by 26.2.2008.
[Section 63(3) r/w Rule 84(1)]

3. Superintendent of Police of district to head SJPU and oversee its functioning. [Rule 84 (9)]

4. SJPU shall consist of Juvenile or Child Welfare Officer (JCWO) of the rank of Police
Inspector and two paid social workers one of whom shall be a woman. [Rule 84 (1)]

5. In every police station at least one officer, specially instructed and trained, to be designated
as the JCWO to deal with juvenile. [Section 63(2)(3) r/w Rule 84 (3)]

6. List of designated JCWO and members of SJPU with contact details to be prominently
displayed in every police station. [Rule 11 (4)]

7. SJPU to seek assistance from NGOs, Panchayat & Gramshabhas and Residents Welfare
Associations. [Rule 84 (7) (8)]

8. Central and State Government to monitor establishment and functioning of SJPU. [Rule
64(1)]

ITI. DUTIES & FUNCTIONS

A. APPREHENSION/ARREST

1. In case of petty offences (punishable with fine upto Rs.1000/- only), the police may dispose
off the case at the police station itself. [Rule 13(2) (d)]

2. In case of non serious offences (punishable with imprisonment upto 7 years) juvenile can
be apprehended only if it is "necessary in the interest of the juvenile". [Rule 11(7)(9)]

3. In case of serious offence (punishable with imprisonment for more than 7 years) juvenile
can be apprehended. [Rule 11 (7)]
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B. DUTIES UPON APPREHENSION

1. Upon apprehension of a juvenile, the police shall not:

(i) Hand-cuff, chain or otherwise fetter the juvenile; [Rule 76]

(ii) Send the juvenile to police lock up or jail; [Section 10(1) proviso r/w Rule 11 (3)]

Courts have even awarded monetary compensation where juvenile has been kept in jail or
police lock up.

2. Upon apprehension of Juvenile the police shall:

(i) Inform the designated JCWO of the nearest police station to take charge of the juvenile
and matter; [Section 10 (1) r/w Rule 11(1)(a)]

(ii) Inform the parents/guardian about apprehension of the juvenile, address of the Board
and date and time of production; [Section 13 (a) r/w Rule 11 (1)(b)]

(iif) Explain to the parents/guardian about the possible need of personal bond/surety;
[Section 50 (2) Cr.P.C.]

(iv) Give copy of police report to the parents/guardian free of cost; [Section 50 (1) r/w
section 50A (1) & 207 Cr.P.C]

(v) Ask the parents/guardian to bring documents regarding age of juvenile;
(vi) Inform the Probation Officer; [Section 13 (b) r/w Rule 11 (1)(c)]

(vii) Record social background of the juvenile and circumstances of apprehension in the case
diary and forward to the Board; [Rule 11 (6)]

(viii) Be responsible for the safety, food and basic amenities during the period of
apprehension; [Rule 11 (13)]

(ix) Produce before the Board within 24 hours of apprehension; [Section 10 r/w Rule 11 (2)]

and in case the Board is not sitting, the juvenile shall be produced before a single member of

the Board, who is empowered to pass all orders except final disposal; [Sec. 5(2) r/w Rule 11

(10)]

(x) Where juvenile is not released on bail, he shall be sent to Observation Home; [Section
12(2)]
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3. In case of apprehension apparently in the interest of juvenile, the police shall make a report
to the Board for transferring the child to the Child Welfare Committee. [Rule 11 (8) r/w Rule
13 D)D)

4. In case of non-serious offence, no FIR or charge-sheet is required. Police may record the
information regarding the alleged incident in General Diary. A social background report,
circumstances of apprehension and offence shall be submitted to the Board before the first
hearing. [Rule 11 (11)]

C. OTHER IMPORTANT ASPECTS

1. The police shall complete the investigation at the earliest having regard to the requirement
of the Act to complete the inquiry by the Board within 4 months. [proviso to section 14 (1)]

2. The police shall attend the Board proceedings in plain clothes and shall not wear police
uniform except at the time of arrest. [Rule 75]

3. Every juvenile is entitled to be released on bail, except:
(i) Release is likely to bring him into association with any known criminal, or
(if) Expose him to moral, physical or psychological danger, or

(iif) Release would defeat the ends of justice. [Section 12 (1)]

4. In case of escape, police may trace the juvenile and send him back. No proceeding for such

escape can be initiated against the juvenile. [Section 22, Rule 18(2)(a)]
5. SJPU to act as watch-dog against cruelty, abuse and exploitation of juvenile. [Rule 84(5)]
6. Police to accompany the juvenile for restoring him back to the family. [Rule 65(4)]

7. Police Officer if found guilty of torturing a child, is liable to be removed from service
besides being prosecuted under section 23 of the Act. [Rule 84 (11)]
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PROBATION OFFICER

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Section

Content

‘Probation Officer” defined.

Board while releasing juvenile on bail may place him under
supervision of a Probation
Officer.

Upon receipt of information of apprehension of juvenile, Probation Officer to
gather antecedents and family background of the juvenile.

Prepare and submit Social Investigation Report on juvenile to the Board in
Form - IV.

Board may place a juvenile under supervision of a Probation

Officer while passing final order.

Report of Probation Officer shall bebe confidential; however,
substance of the report may communicated the
juvenile/parent.

Probation Officer may submit report to the Board for permitting a juvenile (in
Special Home) to live with his parent/ guardian/ authorised person.

B. Juvenile Justice (Care and Protection of Children) Rules, 2007

Rule

Content

111

Upon receipt of information of apprehension of juvenile, Probation Officer to
gather antecedents and family background of the juvenile.

Prepare and submit Social Investigation Report on juvenile to the Board for its
consideration before passing final order in Form -IV.
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Probation Officer to prepare individual care plan for the juvenile.

Board may place the juvenile under supervision of a  Probation
Officer while passing final order.

The Probation Officer shall place each case before the Management Committee
for ensuring proper release and social mainstreaming of the juvenile post-
release.

Every newly admitted shall be allotted a case worker
juvenile who may be a
Probation Officer.

The Management Committee of each Institution to consist of a
Probation officer as a member.

Probation Officer to prepare restoration and follow up plan for juvenile and
submit to the Board.

The whole-time staff of Observation/ Special Home may, consist of Probation
Officer.

Before sending a juvenile outside its jurisdiction, the Board may direct a
probation officer to make enquiries as to the fitness and willingness of the
relative or other person to receive the juvenile.

Probation Officers may be appointed from the voluntary organization and
social workers found fit for the purpose.

Duties, functions and responsibilities of Probation Officer.

II. DUTIES & FUNCTION

A. Obtain Information upon apprehension of Juvenile by Police

Upon receipt of information of apprehension of juvenile, Probation Officer shall obtain
details regarding antecedents and family background of the juvenile and other material

circumstances likely to be of assistance to the Board for making the inquiry. [Section 13 (b)
and Rule 11 (1) (c)]

B. Social Investigation Report
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1. Probation Officer shall prepare a Social Investigation Report (SIR) in Form IV of the Rules
and submit to the Board.

2. SIR shall be prepared through:

* Personal interview of the juvenile;

* Information from the family;

* Information from social agencies and other sources.
3. SIR shall contain:

* Family history of the juvenile, i.e., education, occupation, earning etc. of parents/guardian
and sibling;

* Antecedents of the juvenile, like habits and interest, companion and their influence, school
and/or work record, report of neighbour etc.;

* Mental and physical condition of juvenile;
* Opinion of experts consulted etc.
* Analysis of the case including reasons for delinquency;

* Recommendation and planning for dealing with juvenile [Section 15(2) r/w Rule 15(2), 87
(1)(a) and Form - IV]

C. Supervision of Juvenile

1. A juvenile may be placed under the supervision of a Probation Officer by the Board; at
three different stages, namely

a. Bail [Section 12 (1)]
b. Final Order [Section 15 (3) r/w Rule 15(8)]

c. Post release [Rules 65(9) & (10)]

2. Where such supervision order is passed, the Probation Officer shall supervise the juvenile

for such period not exceeding three years and subject to such conditions that may be
specified by the Board.

3. Supervision includes:

(a) Assisting the juvenile to develop contacts with family and also providing assistance to
family members; [Rule 87(1)(f)]
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(b) Establishing linkages with voluntary workers and organizations to facilitate rehabilitation
and social reintegration of juveniles and to ensure the necessary follow-up; [Rule 87(1)(i)]

(c) Follow-up of juveniles after their release and extending help and guidance to them; [Rule

87(1)()]

(d) Visiting regularly the residence of the juvenile under their supervision and also places of
employment or school attended by such juvenile and submitting fortnightly reports as
prescribed in Form XXI; [Rule 87(1)(k)]

(e) Maintaining case file and such registers as may be specified from time to time. [Rule
87(1)(m)]

4. If the Juvenile has not been of good behaviour, the Probation Officer shall report to the
Board for appropriate orders. [Proviso to Section 15 (3)]

D. Assistance to Institutionalised Juvenile

As soon as Probation Officer is allotted a juvenile on his admission to an institution, he shall

assist the juvenile in the following ways:

* Communicate with family/guardian of juvenile and also provide assistance to family
members; [Rule 87 (1) (f)]

* Attend Board proceedings and submit reports, as and when required; [Rule 87 (1) (b)]

* Clarify problems of Juvenile and deal with their difficulties in institutional life. [Rule 87 (1)

(©)]

* Participate in the orientation, monitoring, education, vocational and rehabilitation
programmes of the juvenile. [Rule 87 (1) (d)]

* Establish co-operation and understanding between the juvenile and the Officer- in-charge.
[Rule 87 (1) (e)]

* Accompany juveniles, where-ever possible, from the office of the Board to
Observation/Special Home. [Rule 87 (1) (1)]

E. Case Worker
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A newly admitted juvenile to an Institution may be allotted a Probation Officer as a Case
Worker. [Rule 50 (2)]

[Note: please see duties of case worker under the ‘NGO’ part]

F. Information of Unnatural Death

Probation Officer shall immediately inform the Officer-in-Charge and the Medical Officer
about unnatural death of a juvenile. [Rule 59 (3)]

G. Prohibitions

Probation Officer shall not:

(i) employ a juvenile under his supervision for his own purposes;
(ii) take any private service;

(iii) exploit/abuse in any manner physically, sexually, or emotionally. [Rule 89]

JUVENILE JUSTICE BOARD

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Section Content

'Board' defined as Juvenile Justice Board (J]B).

Constitution of Board in every District.

Procedure regarding hearing by Board.

Powers of Board

Procedure to be followed by a Magistrate not empowered under the Act.

Procedure to be followed when claim of juvenility is raised before any court.

Production of juvenile before Board within 24 hours.
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Bail of Juvenile.

Inquiry by Board to be completed in 4 months.

Final order that may be passed by the Board.

Order that may not be passed against juvenile

Proceeding under Chapter VIII Cr. P.C. (Security for peace and good
behaviour) shall not be instituted against juvenile.

No joint proceeding of juvenile with adult.

Pending cases to be decided as per Act, even if the ceases to juvenile
be so on or before commencement of the Act.

Board may require any parent or guardian to be present in the proceeding.

Board may dispense with attendance of juvenile.

Transfer of Juvenile suffering from serious disease like leprosy, hepatitis-B,
tuberculosis etc. to approved places for treatment etc.

Presumption and determination of the Age.

Sending a juvenile out side jurisdiction.

Appeal to Court of Sessions

Revision by High Court.

Procedure for trial of summons case laid down in Cr.P.C. to apply in inquiries,
appeals and revisions.

Power to amend orders as to the institution or fit person where juvenile is to

be kept and to correct clerical mistakes.

Discharge or transfer a juvenile from one Special Home to
another. of

Transfer of juvenile of unsound mind or suffering from leprosy or addicted to
drugs to appropriate place for treatment.

Release and absence of juvenile from Institution.

Contribution by and payment to parents.
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Procedure in respect of juvenile undergoing sentence at
commencement of the Act

Provisions of Chapter XXXIII Cr.P.C. regarding bonds to apply.

B. Juvenile Justice (Care and Protection of Children) Rules, 2007

Content

Constitution of Board in every District.

Composition of Board

Tenure of Board

Quualifications of members of Board

Sitting and conveyance allowance for Members.

Sittings of the Board

Functions of the Board.

Production of juvenile before Board within 24 hours.

Production before single member, if Board is not sitting.

Board to ratify order of individual member.

Procedure for determination of age.

Post production process by the Board.

Legal Aid to be ensured by Board.

Completion of Inquiry in four months and passing of final order.

Cognizance of offences under sections 21 to 26 of the Act.

Case files of the Board to be computerised.

Review of Children's Suggestion Book.

Ensure proper treatment of juvenile in custody suffering
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dangerous disease or mental health problem.

Release and absence of juvenile from Institution.

Restoration and Follow-up plan.

Procedure to be followed by Magistrate not empowered under
the Act

Transfer of juvenile resident of a place outside jurisdiction.

Procedure for sending a juvenile a foreigner outside
jurisdiction. including

83 Infrastructure and staff of Board.

97 Procedure to deal with pending cases.

98 Procedure to determine juvenility in disposed of cases.

99 Disposal of records and documents.

Form I Supervision Order

Form II Detention Order

Form III Order for Social Investigation Report

Form V Undertaking/ bond by parent in whose care juvenile is placed.

Form VI | Personal bond of juvenile for release

Form XXI | Individual Care plan

Form XXII | Escort order

II. CONSTITUTION

2006 amendment to the Act mandates constitution of a Juvenile Justice Board in every
District latest by 22.8.2007. [Section 4]

A. Composition
* Board to comprise of three members

o Principal Magistrate,
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o Social worker, and

o Woman social worker. (Section 4(2) r/w Rule 5)

B. Sitting

1. Premises

* Proceedings to be held in the premises of an Observation Home or in its proximity.
* Not to be held within any court premises.

* The premises shall be child-friendly and shall not look like a court room.

* Board shall not sit on a raised platform.

* There shall be no witness box [Rule 9 (1) & (2)]

2. Meetings

* Board shall meet on all working days of a week, unless the case pendency is less in a
particular district and concerned authority issues an order in this regard.

* A minimum of three-fourth attendance of the Chairperson and Members of the Board is
necessary in a year.

* Every member of the Board shall attend a minimum of five hours per sitting. [Rule 9 (3) (4)
& ()]

ITII. POWERS AND FUNCTIONS

A. Exclusive Jurisdiction

Board has exclusive jurisdiction to deal with Juvenile in conflict with law notwithstanding

any other law for the time being in force. [Section 6]
B. Functions of the Board
(a) To adjudicate and decide cases of juvenile in conflict with law; [Section 6 r/w Rule 10(a)]

(b) Take cognizance of crimes committed under section 23 to 28 of the Act; [Section 27 r/w
Rule 10 (b) and 18]

(c) Monitor Institutions for juveniles in conflict with law; [Rule 10 (c)]
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(d) Deal with non-compliance on the part of concerned government functionaries or
functionaries of voluntary organizations; [Rule 10 (d)]

(e) Direct District authority and Police to provide necessary infrastructure or facilities so that
minimum standards of justice and treatment are maintained in the spirit of the Act; [Rule 10

()]

(f) Maintain liaison with the Child Welfare Committee in respect of children needing care
and protection; [Rule 10(f)]

(g) Liaison with Boards in other districts to facilitate speedy inquiry and disposal of cases

through due process of law;

(h) Send quarterly information about juveniles in conflict with law produced before them to
the District and State Child Protection Unit, State Government and Chief Judicial Magistrate
or Chief Metropolitan Magistrate; [Rule 10 (i)]

(i) Grant permission to visit the premises of an Institution. [Rule 73 (1)]

C. Powers under Cr. P.C.

Every Board has the powers conferred by the Cr.P.C. [Rule 5(2)]

D. Production before Single Member

In case Board is not sitting, the juvenile shall be produced before any single member of the
Board, who is empowered to pass all appropriate orders except final disposal. [Section 5(2)
r/w Rule 11 (10)]. Any such order shall be ratified by the Board in the next meeting [Rule 11
(14)]. However, 2 members including Principal Magistrate can pass final order. [Section 5(3)]

E. Decision by majority

In the event of any difference of opinion among the members of the Board in the interim or
final disposition, the opinion of the majority shall prevail. Where there is no such majority,
the opinion of the Principal Magistrate shall prevail.[Section 5(4)]
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IV. INQUIRY
A. Order on First Production of Juvenile

On production of juvenile, the Board shall pass the following order in the first summary
inquiry on the same day, namely:-

(i) Dispose of the case, if the evidence of his conflict with law appears to be unfounded or

where the juvenile is involved in trivial law breaking; or [Rule 13(1)(a)]

(ii) Transfer the juvenile to the CWC, if the police report states that the juvenile is in need of
care and protection; or [Rule 13(1)(b)]

(iii) Consider release of juvenile on bail; or [Section 12]

(iv) Release the juvenile in the supervision or custody of fit persons/ institutions or
Probation Officers, through an order in Form-I; or [Rule 13 (1) (c)]

(v) Detain the juvenile in an Observation Home or fit institution pending inquiry, only in
cases of juvenile's involvement in serious offences as per order in Form-II; [Rule 13 (1)(d)]

B. Age Determination
1. Determination by Board

(a) When a person is brought before a Board under any of the provisions of the Act who

appears to be juvenile, the Board shall make due inquiry as to the age of that person [Section
49].

(b) The Board shall determine the age of juvenile within a period of 30 days. [Rule 12 (1)]

2. Determination by Magistrate/Court

(@) When a person brought before a Magistrate is a juvenile in his opinion, the magistrate
shall transfer the juvenile and the record to the Board. The Board shall then hold the inquiry
as if the juvenile was originally brought before it. [Section 7 r/w Rule 77]

(b) When a claim of juvenility is raised / arises before any court at any stage even after final
disposal of the case, such claim shall be decided by the Court after taking evidence in
accordance with the provisions of the Act and Rule. [Section 7 A]

3. Relevant Date
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Relevant date for determination of juvenility is the date of offence, provided person had not
completed 18 years of age as on or before the date of commencement of the Act ,i.e.,1-4-
2001.4 [section 2 (i)]

The Act was amended in 2006, inter alia, amending sections 2(l), 7A, 20 and 64 cumulative
effect of which is that even if the juvenile has ceased to be so on 01.04.2001, still he will be
considered as juvenile if he was below 18 years of age on the date of commission of offence.5

4. Procedure to be adopted
a. Prima facie Opinion

* On production of a person, the Board is to decide the Juvenility or otherwise, prima facie,
on the basis of physical appearance or documents, if available, and send him to the
Observation Home or jail. [Rule 12 (2)]

* The Board can consider bail application of the person, if it is of the prima facie opinion that
the person produced is apparently a juvenile. [Section 12(1)]

b. Conclusive Enquiry

* The age determination inquiry shall be conducted by the Board by seeking evidence by
obtaining

i. Documentary evidence

o matriculation or equivalent certificates;

o date of birth certificate from the school;

o birth certificate given by corporation or municipal authority or panchayat;
ii. Medical Opinion

o in the absence of aforesaid documents, the medical opinion can be sought from a Medical
Board. The Board may, for reasons to be recorded, give benefit to the juvenile by considering
his/her age on lower side within the margin of one year. [Rule12 (3)]

o Determination by the Board as above by an order is conclusive proof of the age as regards
such juvenile. [Rulel2 (3)(4)]
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C. Bail

1. When any person apparently a juvenile is brought before a Board, such person shall be
released on bail or placed under the supervision of a Probation Officer/ fit institution/ fit
person.

2. Bail can be denied only if there appear reasonable grounds for believing that:
(i) the release is likely to bring him into association with any known criminal, or
(ii) expose him to moral, physical or psychological danger, or

(iif) his release would defeat the ends of justice.[Section 12]

D. Procedure

1. "Petty offences" may be disposed off by the Board through summary proceedings or
inquiry. [Rule 13 (2) (d)]

2. The Board shall follow the procedure of trial in summons cases, as far as may be, in
inquiry pertaining to non-serious offences (punishable with imprisonment upto 7 years).
[Section 54(1) r/w Rule 13 (2) (d)]

3. The Board shall follow the procedure of trial in summons cases in inquiry pertaining to
serious offences (punishable with imprisonment of more than 7 years for adults). [Section
54(1) r/w Rule 13 (2) (d) (e)]

4. The Board has to satisfy that the juvenile has not been subjected to any ill-treatment by the

police or lawyer or probation officer. [Rule 13 (2) (a)]
5. The Board shall make sure that the parents / guardian have been -

(i) Supplied with copy of police report by the concerned police officer or JCWO before or on
the day of production of the juvenile in the Board;

(i) Informed about apprehension of the Juvenile and production before the Board;

(iif) Informed about the possible need of personal bond/surety in the event of bail be granted
and the provision relating to bonds in Chapter 33 Cr.PC shall apply.[Section 50 & 65 r/w
section 50A Cr.PC]

6. The Board shall ensure that the police has informed the probation officer about the
apprehension of the Juvenile for the purpose of obtaining information of the background of
the juvenile and other necessary material circumstances. [Section 13 (b) r/w Rule 11 (1)(c)]
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7. The Board shall notify the next date of hearing, not later than 15 days of the first summary
enquiry and also seek social investigation report from the concerned Probation Officer
through an order in Form-III; [Rule 13 (1)]

8. The Board has to conduct the proceedings in a child friendly atmosphere [Rule 13 (2) (b) &
13(4)].

9. Every juvenile shall be given the opportunity to be heard and participate in his inquiry.
[Rule 13 (2) (c)]

10. The Board may require any parent or guardian to be present at any proceeding. [Section
46]

11. The Board may dispense with attendance of the juvenile, if it is not essential for the
purpose of inquiry. [Section 47]

12. The inquiry shall be conducted in the spirit of non-adversarial proceedings. [Rule 13 (3)
r/w Rule 14 (1)]

13. The Board may use the powers of questioning witnesses conferred by section 165 of the
Indian Evidence Act, 1872 [Rule 13 (3)]

14. The Board shall proceed with the presumptions that favour the juvenile's right to be
restored. [Rules 13 (3)]

15. The Board may take into account the report of the police containing circumstances of
apprehension and offence alleged to have been committed. [Rule 13 (5)]

16. The Board shall take into account the Social Investigation Report prepared by Probation
Officer or voluntary organization. [Section 15(2) r/w Rule 13 (5) and 15(2)]

17. The Board shall ensure grant of free legal aid and right to counsel. [Rule 14]

18. No juvenile shall be charged with or tried for any offence together with an adult. [Section
18]

19. No proceeding shall be instituted and no order shall be passed against juvenile regarding

security for keeping peace and good behaviour under Chapter VIII Cr.P.C. [Section 17]

20. Use of accusatory words, such as, arrest, remand, accused, charge sheet, trial,
prosecution, warrant, summons, conviction, inmate, delinquent, neglected, custody or jail is
prohibited. [Rule 3 (VIII)]

E. Continuation of Inquiry in respect of Juvenile ceased to be a child
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Inquiry shall be continued by the Board even if the juvenile ceases to be a child during the
pendency of the inquiry and orders may be passed as if he is a juvenile. [Section 3]

F. Period of Inquiry

1. The inquiry to be completed within a period of 4 months after the first summary inquiry
unless extended for reasons in writing. [Proviso to Section 14 (1) r/w Rule 13 (6) and Rule 15

@]

2. The period of inquiry may be extended by 2 months in the following exceptional cases:
* cases involving trans-national criminality; or

* large number of accused; or

* inordinate delay in production of witnesses [Rule 13(6)]

3. Delay beyond 4 to 6 months leads to the termination of proceedings in non-serious
offences. [Rule 13 (7)]

4. Delay beyond six months in serious offence has to be reported by the Board to the
CJM/CMM stating the reason for delay and steps taken. [Rule 13 (8)]

G. Legal Aid

1. Every child who has to file or defend a case is entitled to free legal services under Legal
Services Authority Act, 1987. [Section 12(1)(c) of Legal Services Authority Act,1987]

2. The Board shall ensure free legal services to all juvenile through State

Legal Aid Services Authority or recognized voluntary legal services organisations or the
University legal services clinics. [(Rule 14(2)(4)]

3. The Board may also deploy the services of the student legal services volunteers and non-
governmental organisation volunteers in para-legal tasks such as contacting the parents of
juveniles and gathering relevant social and rehabilitative information. [(Rule 14(5)]

H. Juvenile outside jurisdiction

In the case of a juvenile, whose ordinary place of residence lies outside the jurisdiction, the
Board may send the juvenile back to his ordinary place of residence if such transfer is in the
best interest of the juvenile. However, such order can be passed only after the completion of

Draft - for private circulation only 161




evidence and cross examination. On such transfer, the Board exercising jurisdiction over the
place to which the juvenile is sent shall have the same powers in relation to the juvenile as if
the original order had been passed by itself. [Section 50 r/w Rule 78 & 79]

I. Foreign National Juvenile

Any juvenile, who is a foreign national and who has lost contact with his family shall be
entitled for protection and he shall be repatriated, at the earliest, to the country of his origin

in co-ordination with the respective Embassy or High Commission. During the pendency of

the order of repatriation, the juvenile shall be sent to an Observation Home. The Board shall
keep the Ministry of External Affairs informed about repatriation of every juvenile of foreign
nationality. [Rule 79 (4) (5) (6)]

V. FINAL ORDER

A. Orders that may be passed

The Board, if satisfied that a juvenile has committed an offence, may pass one of the
following orders:

(i) Allow the juvenile to go home after advice or admonition and counselling to parent/
guardian and juvenile; [Section 15(1)(a)]

(ii) Direct the juvenile to participate in group counselling and similar activities and necessary
direction may also be made to the District or State Child Protection Unit or the State

Government for arranging individual counselling and group counselling; [Section 15(1)(b)
r/w Rule 15(4)]

(iif) Order the juvenile to perform community service that is not degrading and
dehumanizing and necessary direction may also be made to the District or State Child
Protection Unit or the

State Government for arranging community service which may include:
(i) Cleaning a park;

(ii) Getting involved with habitat for humanity;

(iii) Serving the elderly in nursing homes;

(iv) Helping out a local fire or police department;
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(v) Helping out at a local hospital or nursing home; and
(vi) Serving disabled children. [Section 15(1)(c) r/w Rule 2(e)and 15(4)];

(iv) Order the parent or the juvenile himself to pay fine, if he is over 14 years of age and earns
money; however, no juvenile shall be committed to prison in default of payment of fine.
[Section 15(1)(d) r/w Section 16(1)];

(v) Direct the juvenile to be released on probation of good conduct and place him under the
care of parent, guardian25 or other fit person26, on executing a bond in Form V, for the good
behaviour and well-being of the juvenile for a maximum period of three years.

In addition, the Board may also direct;
* Furnishing of surety
* Execution of bond in Form VI by juvenile

* Juvenile shall remain under the supervision of a Probation Officer. [Section 15(1)(e), (3) &
(4) r/w Rule 15(5),(6) & (8)];

(vi) Direct the juvenile to be released on probation of good conduct and placed under the
care of any fit institution27 for the good behaviour and well-being of the juvenile for any
period not exceeding three years, located nearest to the place of residence of the juvenile's
parent or guardian. In addition, the juvenile may be placed under supervision of a Probation
Officer [Section 15(1)(f), (3) & (4) r/w Rule 15(7) & (8)];

(vii) Make an order directing the juvenile to be sent to a special home for a maximum period
of three years located nearest to the place of residence of the juvenile's parent or guardian.
[Section 15(1)(g) r/w Rule 15(7)];

B. Individual Care Plan

All final orders shall necessarily include an individual care plan

[Note: please see details under the “Rehabilitation and Social Re-integration”part]

C. No Death Sentence or Imprisonment

No juvenile shall be sentenced to death or imprisonment for any term which may extend to
imprisonment for life or committed to prison for default in payment of fine or furnishing
security. [Section 16(1)]
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D. Transfer to Place of Safety

Where a juvenile who has attained the age of 16 years has committed an offence and the
Board is satisfied that the offence committed is of so serious in nature or that his conduct and
behaviour have been such that it would not be in his interest or in the interest of other
juvenile in the Special Home, the Board may order the juvenile to be kept in such place of
safety and in such manner as it thinks fit and shall report the case for the order of the State
Government. [Proviso to Section 16 r/w Rule 15 (11)]

E. Contribution by Parents

The Board while making an order for sending a juvenile to a Special Home or placing the
juvenile under the care of a fit person or fit institution may make an order requiring the
parent/guardian to contribute to his maintenance, if able to do so, according to the income.
[Section 60(1)]

F. Payment of journey expenses to Parents

The Board may direct, if necessary, the payment to be made to poor parent/guardian by the
Superintendent or the Project Manager of the Home to pay such expenses for the journey of
the inmate or parent/ guardian or both, from the Home to his ordinary place of residence at
the time of sending the juvenile. [Section 60(2)]

G. Disposal of Records

The records in respect of a juvenile shall be destroyed after a period of seven years. [Section
19(2) r/w Rule 99]

H. Power to amend orders

1. The Board may amend any order as to the institution to which a juvenile is to be sent or as

to the person under whose care or supervision a juvenile is to be placed. [Section 55(1)]

2. Clerical mistakes in orders passed by a Board or errors arising therein from any accidental
slip or omission may be corrected either on its own motion or on an application received in
this behalf [Section 55(2)]
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VI. APPEAL AND REVISION

1. Any person aggrieved by an order made by a Board may prefer an appeal to the Court of
Session within thirty days from the date of such order. The Appellate Court may entertain
the appeal after the expiry of the period on sufficient cause being shown. [Section 52(1)]

2. No appeal shall lie from any order of acquittal made by the Board in respect of a juvenile.
[Section 52(2)]

3. The High Court may, at any time, call for the record of any proceeding for the purpose of
satisfying itself as to the legality or propriety of any order of the Board or Court of Session.
[Section 53]

4. The powers conferred on the Board under this Act may also be exercised by the High
Court and the Court of Session. [Section 6(2)]

5. The procedure to be followed in hearing appeals or revision shall be, as far as practicable,
in accordance with the provisions of the Code of Criminal Procedure, 1973 [Section 54(2)]

VII. POST FINAL ORDER

A. Discharge and Transfer

The Board may discharge or transfer a juvenile from one Special Home to another keeping in
view the best interest of the juvenile and his natural place of stay. [Section 56]

B. Release

The Board, on a report of a Probation Officer/ Government or social worker may release a

juvenile permitting him to live with his parent or guardian or of any authorised person to
educate and train him for some useful trade or to look after him for rehabilitation [Section
59(1)].

C. Leave

The Board may permit any juvenile to go on leave on special occasions like examination or
admission, marriage of relatives, death of kith and kin or the accident or serious illness of
parent or any emergency of like nature for a maximum period of 7 days. The period of such
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leave shall be counted as a part of the period of stay in the institution [Section 59 (2),(3) &(4)
r/w Rule 62]

D. Transfer in case of disease

* When a juvenile brought before a Board, is found to be suffering from a disease requiring

prolonged medical treatment or physical or mental complaint or suffering from leprosy,

sexually transmitted disease, Hepatitis-B, Tuberculosis etc. or is of unsound mind, he shall be
treated/sent to an appropriate place. [Section 48]

* Where any juvenile kept in a special home is suffering from leprosy or is of unsound mind
or is addicted to drug, the Board may order his removal to a leper asylum or hospital for
treatment for the remainder of the term for which he has to stay. [Section 58 r/w Rule 61]

E. Restoration

The Board shall pass order for restoration of the juvenile after hearing the juvenile and his
parents or guardian, as well as on the report of the Probation Officers. In case of girl, the
juvenile shall be accompanied by a female escort. When a juvenile expresses his
unwillingness to be restored back to the family; the Board shall not coerce him to go back to
the family, particularly if the Social Investigation Report establishes that restoration to the
family may not be in the best interest of the juvenile. [Rule 65]

[Note: please see details under the chapter ‘Rehabilitation and Social Re-integration’]

VIII. PENDING CASES

1. All proceedings in respect of a juvenile pending in any court (including appellate court) on
the date on which the Act came into force shall be continued in that court.

2. If the court finds that the juvenile has committed an offence, it shall record such finding;
but instead of passing any sentence in respect of the juvenile, forward the juvenile to the
Board which shall pass orders in respect of that juvenile in accordance with the provisions of
this Act.

3. The claim of juvenility can be raised before any Court at any stage, even after the final
disposal of the case and is to be determined in accordance with the Act and the Rules.
[Section 20 r/w Rule 97]

Draft - for private circulation only




IX. DISPOSED OFF CASES

1. Claim of juvenility can be raised before any court and at any stage, even after final disposal
of the case. Since claim shall be determined in terms of the provisions this Act, even if the
juvenile ceases to be so on or before the date of commencement of this Act. [Section 7A (1)
proviso r/w Rule 12(6) and Rule 98].

2. If the person is found to be juvenile on the date of offence, he shall be transferred to a
special home for remainder of the period of sentence or released, if the period of detention
has exceeded three years. [Section 64 r/w Section 15 and Rule 98]

X. PREVENTION OF ABUSE & EXPLOITATION

1. Any person having the actual charge or control over a juvenile or the child, assaults,
abandons, exposes or willfully neglects the juvenile shall be punishable with imprisonment
upto six months and/or fine. [Section 23]

2. On receipt of a report of abuse/ cruelty/ exploitation, the Board shallo direct the local
police station or SJPU to register a case and conduct investigations;

take steps to ensure completion of all inquiry;
provide legal aid and counselling to the juvenile;
transfer such juvenile to another institution or place of safety/fit person;

may seek assistance from voluntary organizations, child rights experts, mental health

experts or crisis intervention centres.

XI. COGNIZANCE OF OFFENCES

The Board shall take cognizance of offences punishable under sections 21, 23, 24, 25 and 26
and pass appropriate orders [Rule 18(1) & (3)]
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INSTITUTIONS - OBSERVATION HOME & SPECIAL HOME

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Section

Content

Establishment of Observation Home in every district or group of districts

Establishment of Special Home in every district or group of districts

Release and absence of Juvenile on placement for rehabilitation

Contribution by and payment to parents.

B. Juvenile Justice (Care and Protection of Children) Rules, 2007

Rules

Contents

2(i) & ()

'Institution' and 'Officer-in-charge' defined.

16

Establishment of separate Observation Home and Special Home for boys and
girls.

Release of juvenile on expiry of period of stay.

Procedure in the event of escape of juvenile.

Physical infrastructure.

Clothing and bedding.

Sanitation and Hygiene

Daily routine.

Nutrition and diet scale.

Medical care.

Mental health

Education
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Vocational training.

Recreation facilities.

Procedure in respect of the newly admitted juvenile.

Articles prohibited inside institution.

Safe custody of articles found on search and inspection.

Disposal of articles.

Maintenance of case file.

Management Committee.

Children's Committees.

Rewards and earnings.

Visits to and communications with juvenile.

Death of a juvenile.

Prevention of abuse and exploitation of juvenile.

Leave of juvenile

Inspection

Visitor's Book.

Maintenance of registers.

Personnel and staff.

Admission of outsiders.

Identity photos.

Transfer outside jurisdiction.

Procedure for transfer outside jurisdiction

Duties and functions of Officer-in-charge.

Disqualification of staff.
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90 Training of personnel

99 Disposal of records and documents

Form II Detention Order

Form Discharge order on completion of detention period
VII

Form XX | Case history for juvenile

Form Escort order
XXII

II. ESTABLISHMENT
A. Observation Home

Observation Home is the Home where a juvenile, who is alleged to have came in conflict
with law, that is to say, allegedly committed an offence is kept pending inquiry against him
by the Board. Observation Homes for temporary reception of juvenile may be established
and maintained by the State Government either by itself or under an agreement with
voluntary organisation in every district or group of districts separately for boys and girls.
[Section 8 r/w Rule 16(1)]

B. Special Home

Special Home is the Home for reception of juvenile, if found guilty on conclusion of inquiry
against him by the Board and sent for institutional care. Special Homes for reception and
rehabilitation of juvenile may be established and maintained by the State Government either

by itself or under an agreement with voluntary organisation in every district or group of

districts separately for boys and girls. [Section 9 r/w Rule 16(1)]

III. PHYSICAL INFRASTRUCTURE AND STANDARD OF CARE & FACILITIES
STANDARD OF CARE & FACILITIES

A. Sanitation and Hygiene

Every institution shall have basic facilities including the following;:

e Sufficient treated drinking water;
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Sufficient water for bathing, washing clothes, maintenance and cleanliness of the
premises;

Proper drainage system and arrangements for disposal of garbage;

Protection from mosquitoes by providing mosquito nets; annual pest control;

Sufficient number of toilets (at least one toilet for seven children);

Sufficient number of bathrooms in the (at least one bath room for ten children). [Rule 42]

B. Clothing and Bedding

Clothing and bedding shall be as per the climatic conditions, more specifically as laid down
in Schedule-I including the following:

e Skirts & blouse or salwar kammez or sari for girls and under garments 5-6 sets per year;
e Shirts & pants or shorts for boys and under garments 4-5 sets per year;

Woollen garments;

Mattresses, bed sheets, pillow, quilt, towels etc.;

Slippers and shoes;

School bags and stationary. [Rule 41 r/w Schedule I]

C. Meals and Diet

* The Institution shall provide four meals to the Children after preparing the menu with

the help of nutritional experts or doctor, ensuring a balanced diet and variety in taste
along with adherence of minimum nutritional standards.

Sick juveniles shall be provided special diet according to the advise of the doctor on their
dietary requirement.

Special meals may be provided on holidays and festivals.

Every institution under this Act shall strictly adhere to the minimum nutritional standard
and diet scale specified in Schedule II. [Rule 44 r/w Schedule II]

D. Medical and Mental Health Care
1. Medical Record

The Institution shall maintain a medical record of each juvenile including height, weight,
sickness and treatment and other physical and mental problems. [Rule 45(b)]
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2. Monthly Medical Check-Up

* There shall be monthly medical check up of juvenile and the institution shall provide
necessary medical facilities including a doctor, medical equipments for minor health
problems, fist aid kit, stock of emergency medicines, consumables and immunization
coverage. [Rule 45 (c)(d)(g)]

The staff shall be trained in handling first aid. [Rule 45(e)]

The Institution shall take preventive measures in the event of out break of contagious or
infectious diseases. [Rule 45 (h)]

3. Tie-up with Local Primary Health Centre

Institution shall tie-up with local Primary Health Centre, government hospital, medical
colleges, other hospitals, clinical psychologists and psychiatrists and mental health institutes
for regular visits by their doctors and students and for holding periodic health camps within
the institution. [Rule 45(f)]

4. Drug Abuse Prevention and Rehabilitation Programme

Institution shall refer such children who require specialized drug abuse prevention and
rehabilitation programme, to an appropriate centre administered by qualified personnel
where these programmes shall be adopted to the age, gender and other specifications of the
concerned child.[Rule 45 (p)]

5. Mental Health Record

A mental health record of every juvenile shall be maintained by the concerned institution.
[Rule 46(1)]

Services of trained counsellors or psychologists or psychiatrists may be taken to provide for
specialized and regular individual therapy for every juvenile. [Rule 46 (6)]

. Education Facilities

Every institution shall provide education to all juvenile, inside the institution or outside.
[Rule 47 (j)]

The institution shall make arrangement of educational opportunities with schools, non
formal education institutions and from special educators. [Rule 47(2)]

Extra coaching shall be made available to school going children in the institutions by
encouraging volunteer services or tying up with coaching centers. [Rule 47(3)]
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F. Vocational Training
* Every institution shall provide gainful vocational training to juvenile.[Rule 48 (a)]

The institutions shall develop networking with Institute of Technical Instruction, Jan
Shikshan Sansthan, Government and Private Organization or Enterprises, Agencies or
non-governmental organisations with expertise or placement agencies. [Rule 48(b)]

G. Recreation Facilities

* A provision for guided recreation shall be made available to all juveniles in the
institutions including indoor and outdoor games, music, television, picnics, outgoings,
cultural programmes and library. [Rule 49(1)(2)]

H. Daily Routine

* Every institution shall have a daily routine for the juveniles developed in consultation
with the Children's Committees, which shall be prominently displayed at various places
within the institution. [Rule 43(1)]

The daily routine shall provide, for a regulated and disciplined life, personal hygiene and
cleanliness, physical exercise, yoga, educational classes, vocational training, organized
recreation and games, moral education, group activities, prayer and community singing
and special programmes for Sundays and holidays. [Rule 43(2)]

V. STEPS TO BE TAKEN FOR NEWLY ADMITTED JUVENILE

The following procedure shall be followed in respect of the newly admitted juveniles:
(a) receiving and search;

(b) disinfection and storing of juvenile's personal belongings and other valuables;

(c) bath and haircut (unless prohibited by religion);

(d) issue of toiletry items; new set of clothes, bedding and other outfit and equipment;

(e) medical examination and treatment where necessary and in case of every juvenile

suspected to be suffering from contagious or infectious diseases, mental ailments or
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addiction;

(f) segregation in specially earmarked dormitories or wards or hospitals in case of a child
suffering from contagious disease requiring special care and caution;

(g) attending to immediate and urgent needs of the juveniles like appearing in examinations,
interview letter to parents, personal problems and verification by the Officer-in-charge of age
of juvenile as per order of the Board.

. Search

The officer-in-charge shall see that every Juvenile received in the Institution is searched
and the personal belongings of the juvenile including money or any other valuable found
with the Juvenile are disinfected and kept in safe custody. [Rule 52(1)]

Personal belongings shall be recorded in the Personal Belonging Register and must be
returned to the juvenile or child when he leaves the institution. [Rule 52 (3) r/w 53(d)]

Girls shall be searched by a female member of the staff. Both girls and boys shall be
searched with due regard to decency and dignity. [Rule 52(2)]

No person shall bring into the institution articles like fire-arms or other weapons, alcohol,
narcotic or psychotropic substances.[Rule 51]

2. Reception & Familiarisation

* Every juvenile shall be initially kept in a reception unit of the observation home for
preliminary inquiries, care and classification according to his age group giving due
consideration to physical and mental status and degree of the offence committed for
further induction into observation home. [Section 8(4)]

The Juvenile shall be familiarized with the institution and its functioning and the name of
the Juvenile shall be entered in the admission register. [Rule 50(3)(4)]

3. Medical Care
Every institution shall:

(a) maintain a medical record of each juvenile on the basis of monthly medical check-up and

provide necessary medical facilities;
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(b) ensure that the medical record includes weight and height record, any sickness and
treatment, and other physical or mental problem;

(c) have arrangement for the medical facilities, including a doctor on call available on all
working days for regular medical checkups and treatment of juveniles or children;

(d) have sufficient medical equipments to handle minor health problems including first aid
kit with stock of emergency medicines and consumables;

(e) train all staff in handling first aid;

(f) tie-up with local Primary Health Centre and other hospitals/doctors for holding periodic
health camps within the institutions;

(g) make necessary arrangements made for the immunization coverage;
(h) take preventive measures in the event of out break of contagious or infectious diseases;
(k) admit a juvenile without insisting on a medical certificate at the time of admission;

(I) arrange for a medical examination of each juvenile within twenty four hours of
admission/transfer;

(0) provide for regular counselling of every juvenile and ensure specific mental health
interventions for those in need of such services;

(p) refer children who require specialized drug abuse prevention and rehabilitation
programme to an appropriate centre. [Rule 45]

4. Identity Photo

*  On admission to a home, every juvenile shall be photographed. [Rule 50 (5) r/w 74(1)]

One photograph shall be kept in the case file of the juvenile, one shall be fixed with the

index card, a copy shall be kept in an album serially numbered with the negative in
another album, and a copy of the photograph shall be sent to the Board, as well as to the
District or State Child Protection Unit. [Rule 74(2)]

In case of a child missing from an institution or in case of lost children received by an
institution, a photograph of the child with relevant details shall be sent to the missing
person's bureau and the local police station. [Rule 74(3)]
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5. Case File

* A case file of each Juvenile shall be maintained in the institution containing the
information specified in Rule 54. [Rule 54]

A case history of the juvenile admitted to an institution shall be maintained in Form XX,
containing information regarding his sociocultural and economic background. [Rule 50

9]
6. Individual Care Plan

The officer-in-charge along with the case worker, or social worker shall prepare an
individual care plan for every child in an institution within one month of his admittance as
per Form XXI. [Rule 50 (12) (a)]

[Note: please see details under the chapter ‘Rehabilitation and Social Re-integration’]
7. Progress Report

The officer -in-charge shall file a quarterly progress report of every juvenile in the case file
and send a copy to the District Child Protection Unit and Board. [Rule 55 (6) (b)]

VI. VISIT, COMMUNICATION & LEAVE
1. Visit

The officer-in-charge shall allow the parents and relatives of the juvenile to visit once in a

month or in special cases, more frequently as per visiting hours. [Rule 58(1)]

In special cases, however, where parents or guardians have travelled a long distance from
another State or district, the officer-in-charge shall allow them to meet their children.
[Rule 73(2)]

No stranger shall be admitted to the premises of the institution, except with the
permission of the Officer- in-charge or on an order from the Board. [Rule 73(1)]

2. Letter

The receipt of letters by juvenile of an institution shall not be restricted. The institution
shall ensure that at least one letter is written by the juvenile every month for which the
postage shall be provided by the institution. [Rule 58(2)]

The officer-in-charge may peruse any letter written by or to the juvenile, and may refuse
to deliver or issue the letter and forward it to the Committee after recording his reasons
in a book maintained, for the purpose. [Rule 58(3)]
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3. Telephone

The officer-in-charge in special circumstances or as per the orders of the Board may allow
a juvenile to make telephone calls to his parents/ guardians/ relatives. [Rule 58 (4)]

4. Leave

The Officer-in-charge may recommend a leave of absence for a Juvenile to the Board
stating the purpose for the leave and the period of leave. [Rule 62(3) r/w section 59(2)]

Where the parent/guardian is unable to escort the juvenile on leave, the Officer-in-charge
may arrange escort or traveling expenses for journey of the juvenile to family and back.
[Rule 62(6)]

If the juvenile escapes while on leave and is not found within twenty four hours, the
officer-in-charge shall report the matter to the nearest police station and missing person's
bureau, but no adverse disciplinary action shall be taken against the juvenile. [Rule 62(8)
r/w section 22]

VII. TRANSFER OF JUVENILE

*  On receipt of order/information from the Board/State Government/ Child Protection
Unit requiring a juvenile to be transferred outside Home, the officer-in-charge shall
arrange to escort the child at government expenses. [Rule 78 (3) r/w section 50 & 57]

The Institution shall arrange for a medical examination of the juvenile by a Medical
Officer within twenty four hours before transfer. [Rule 45(m)]

Where the Board sends a juvenile to his relative/ fit person at his ordinary place of

residence, the Officer-in-charge shall, on the directions of the Board, pay the travel

expenses of the relative/fit person and the juvenile. [Rule 79 (10) r/w section 50]

VIIL. PREVENTION OF ABUSE & EXPLOITATION
A. Punishment for cruelty to juvenile

Any person having actual charge or control over a juvenile assaults, abandons, exposes or
willfully neglects the juvenile shall be punishable with imprisonment upto six months and
fine. [Section 23]
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B. Action against Staff in case of abuse etc.

* Every institute shall ensure prevention of abuse, neglect and maltreatment of juvenile. To
ensure prevention, the staff should be made aware of what constitutes abuse, neglect and
maltreatment and their early indicator and also how to respond to the same. [Rule 60(1)]

When there is an incidence of abuse it must be immediately reported by the staff to the
Officer-in-charge; who shall place a report before the Board and the Management
Committee for necessary action. [Rule 60(2)]

C. Death of a juvenile

* In the event of an unnatural death or suicide of a juvenile in an institution, an inquest and
post-mortem examination must be held at the earliest. [Rule 59(1)]

* Inall cases of death (whether unnatural or natural or due to illness) the officer-in-charge
shall obtain a report of the Medical Officer stating the cause of death and a written
intimation about the death shall be given immediately to the following;:

Police Station,

Parents or guardians or relatives of the juvenile,

Board,

National or State Commission for Protection of Child Rights,
District Child Protection Unit or State Child Protection Unit,
Magistrate empowered to hold inquests. [Rule 59(2)]

As soon as the inquest is held, the body shall be handed over to the parents/ guardian/
relatives or in the absence of any claimant the last rituals shall be performed under the

supervision of the officer-in-charge in accordance with the religion of the juvenile. [Rule
59(8)]

IX. ACTION AGAINST JUVENILE

A. Juvenile committing offence within Institution

If a juvenile commits an offence within the institution, the officer-incharge shall inform the
police and the family and send a detailed report to the Board. [Rule 50 (11)]

B. Escape of Juvenile from Institution

* If ajuvenile escapes from the institution, the officer-in- charge within 24 hours shall -
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send information of the same along with the details and description of the
juvenile, identification marks and photograph to the police;

send the guards in search of the juvenile to railway station, bus stand and other
places where the juvenile is likely to go;

inform parents or guardians immediately about such escape;

hold an inquiry about such escape and send his report to the Board and the
Management Committee. [Rule 18 (2)]

No proceeding shall be instituted in respect of the juvenile by reason of such escape; but

the Officer in Charge may, after informing the Board take necessary steps in respect of
the juvenile. [Section 22]

X. RELEASE FROM INSTITUTION AND RESTORATION
A. Maintain Roster

* The officer-in-charge shall maintain a roster of juveniles to be released on the expiry of
the period of stay. [Rule 17(1)]

A well conceived programme of pre-release planning and follow up of cases discharged
from special homes shall be organized in all institutions in close collaboration with
existing governmental and voluntary welfare organizations. [Rule 50 (10)]

Each case shall be placed before the Management Committee by the concerned probation
officer or child welfare officer or case worker for ensuring proper release and social
mainstreaming of the juvenile postrelease. [Rule 17 (2)]

Necessary action for release shall be initiated well before the time and shall include
preparation for post-release follow-up. [Rule 17 (3)]

. Pre-mature release

A juvenile kept in Special Home may be released by the Board on the report of Probation
Officer or Social Worker or Government permitting him to live with
parents/guardian/authorise person willing to take charge of the juvenile to educate,
train or look after him. [Section 59(1)]
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C. Information to Parent/Guardian

* The parent or guardian shall be informed of the date of release well in advance and be
invited to come to the institution to take charge of the juvenile on that date. [Rule 17(4)]

The officer-in-charge shall pay travel expenses of the parent/ guardian and the juvenile,
if necessary. [Rule 17 (5)]

D. Escort

If the parent/ guardian fails to come the juvenile shall be taken by the escort of the
institution. [Rule 17(6)]

If the juvenile has no parent/ guardian, he may be sent to an aftercare organization, or in

the event of his employment, to the person who has undertaken to employ the juvenile.
[Rule 17(8)]

. Provide Cloths, Toiletries & Tools

The officer-in-charge at the time of release of a juvenile shall, if necessary, provide him
with a set of summer or winter clothing and essential toiletries. [Rule 17(7)]

The officer-in-charge, in deserving cases, may provide the juvenile with small tools to
start a work or business. [Rule 17(12)]

. Rewards and Earnings

Rewards earned by a juvenile for steady work and good behaviour; shall be handed over
to the juvenile/parent at the time of release. [Rule 57]

G. Return of belongings

* The money or belongings of a juvenile received or retained in an institution at the time of
admission shall be returned to the juvenile. [Rule 53]

H. Restoration and Follow-up

* The officer-in-charge of the institution from where the juvenile or child is restored shall
be given a copy of the quarterly follow-up report by the concerned Child Welfare Officer
or Probation Officer or NGO for a period of two years. [Rule 65(a)]
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* The officer-in-charge shall file the follow-up report in the case-file of the juvenile and
place the report before the Management Committee and send a copy to the District Child
Protection Unit. [Rule 65(11) & (12)]

[Note: please see details under the chapter 'Rehabilitation and Social Re-integration']

STATE GOVERNMENT

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Section | Contents

'Fit Institution' 'Observation Home', 'Probation Officer' and Home' 'Special
defined.

Constitution of Juvenile Justice Board for every district.

Establishment of Observation Home in every district or a group of districts.

Establishment of Special Home in every district or a group of
districts.

Rule making power to provide for persons juvenile through whom any
may be produced before the Board.

Make arrangement for keeping juvenile in protective custody who cannot be kept

in Special Homes.

Process of rehabilitation and social re-integration.

Recognition of adoption agencies.

Rule making power for foster care programme.

Rule making power for sponsorship.

Rules making power for aftercare programme.

Linkages and coordination between governmental and
governmental agencies.
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Transfer of juvenile outside State.

Juvenile Justice Fund.

Constitution of Advisory Boards.

Constitution of Child Protection Unit.

Transfer/ release of juvenile undergoing sentence of imprisonment
commencement of Act.

Delegation of powers.

Protection of action taken in good faith.

Power to make Rules.

B. Juvenile Justice (Care and Protection of Children) Rules, 2007

Rules

Contents

4

Constitution of Juvenile Justice Boards in every district.

Recognition of protection agencies.

Arrangement for counselling and community service

Arrangement for detention of special category juvenile in place of safety.

Establishment of Observation Homes and Special Homes.

Foster care programme

Sponsorship programme

After care programme.

Linkages and co-ordination between Government and non-
government agencies.

Establishment of organization for Juvenile suffering  from
dangerous diseases.

Constitution of Inspection Committee.

Social audit by monitoring and evaluating the implementation of the Act.
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Expenses on restoration of juvenile.

Recognition of fit persons and fit institution.

Certification, recognition and transfer  of management

institutions.

Grant in aid to certified or recognized organizations.

Arrangement for transfer of juvenile.

Infrastructure and personnel for Juvenile Justice Board.

Appointment of Special Juvenile Police Unit.

Training of personnel.

Constitution of Selection Committee.

Constitution of Advisory Boards.

Juvenile Justice Fund.

Review of disposed of cases.

Escort order

II. Child Protection Unit (CPU)

Every State Government shall constitute a Child Protection Unit for the State and, such Units
for every District, consisting of such officers and other employees as may be appointed by
that Government, to take up matters relating to children in need of care and protection and
juvenile in conflict with law with a view to ensure the implementation of this Act including
the establishment and maintenance of homes, notification of competent authorities in relation
to these children and their rehabilitation and co-ordination with various official and non-
official agencies concerned. [Section 62A]

In the administrative hierarchy of the Government, district head quarter is the prominent
centre of administration. It is the connecting link between the ground level officers, social
workers and other Stake holders, who actually interact with the children on a day to day
basis and implement the policies of the Government. District CPU therefore plays the most
pivotal role in actual implementation of the provisions of the Act and the Rules.
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State Child Protection Unit
1. Constitution

State Government shall constitute a Child Protection Unit (CPU) for the State consisting of
such officers and employees as may be appointed by that Government [Section 62A]

2. Primary Duties

* implementation of the Act and supervision and monitoring of agencies and institutions
under the Act;

set up, support and monitor the District Child Protection Units;

represent State Child Protection Unit as a member in the Selection Committee for
appointment of members of Boards or Committees;

make necessary funds available to the District Child Protection Units for providing or
setting up required facilities to implement the Act;

network and coordinate with all government departments to build linkages on child
protection issues;

training and capacity building of all personnel - Government and Non-government;

establish minimum standards of care and ensure its implementation in all institutions set
up under the Act;

review the functioning of Committees; and

all other functions necessary for effective implementation of the Act. [ Rule 80]

District Child Protection Unit

1. Constitution

State Government shall constitute a Child Protection Unit (CPU) for every District consisting

of such officers and employees as may be appointed by that Government [Section 62A]

2. Primary Duties

* ensure effective implementation of the Act at district or city levels by supporting creation
of adequate infrastructure, such as, setting up Boards, SJPU and Homes;
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periodic and regular mapping of all child related services at district for creating a
resource directory and making the information available to the Board from time to time;

implement family based non-institutional services including sponsorship, foster care,
adoption and after care;

ensure setting-up of District, Block and Village level Child Protection Committees;
facilitate transfer of children for their restoration;

network and coordinate with all government departments to build linkages on child
protection issues;

develop parameters and tools for effective monitoring and supervision of agencies and
institutions in the district in consultation with experts in child welfare;

supervise and monitor all institutions or agencies providing residential facilities to
children in the district;

train and build capacity of all personnel - Government and Nongovernment;

organize quarterly meeting with all stakeholders at district level including Childline,
Specialised Adoption Agencies, Officers in-charge of homes, nongovernmental
organisations and members of public;

liaison with the State Child Protection Unit, State Adoption Resource Agency at State
level and District Child Protection Units of other districts. [Rule 81]

3. Legal Aid

Legal Officer of the District Child Protection Unit shall work with the State Legal Aid
Services Authority to extend free legal services to all the Juveniles in conflict with law and

shall be under an obligation to provide legal services sought by the Board. [Rule 14]

4. Initiation of action for publication of name of juvenile Section 21 of the Act prohibits
publication of name, etc., of juvenile involved in any proceeding under the Act and any
person who contravenes this provisions is liable to a penalty of fine up-to Rs.25,000/-. In
the event of violation of this section, State or District CPU shall initiate necessary action
through Board. [Rule 18(1)(b)]
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5. Sponsorship

The State Government, with the help of District or State CPU, shall identify families and
children at risk and provide necessary support services in the form of sponsorship for
education, health, nutrition and other developmental needs of the children.[Rule 37(2)]

The Board shall make an order in Form XVIII for support to a Juvenile through sponsorship
and send a copy to the District or State CPU or State Government for appropriate action.
[Rule 37(5)]

6. After Care Organisation

After care programmes shall be made available for 18-21 year old persons, who have no

place to go to or are unable to support themselves, by the District or State CPU in

collaboration with voluntary organizations for the purpose of section 44 of the Act and the
Rules. [Rule 38(2)]

7. Linkages and co-ordination

District or State CPU shall help the State Government to identify the roles and
responsibilities of each department at district or State level for effective implementation of
the Act and the Rules. [Rule 39(2)]

District or State CPU shall arrange for appropriate training andsensitization of functionaries
of various departments from time to time in coordination with National Institute of Public
Cooperation and Child Development (NIPCCD) and its Regional Centres. [Rule 39(3)]

8. Restoration and Follow-up

District CPU or State Government shall provide funds for restoration of the juvenile. [Rule
65(2)]. The expenses incurred on restoration of a juvenile including travel and other
incidental expenses, shall be borne by the District CPU or State Government. [Rule 65(6)]

Where a follow-up is not possible due to unavailability of government functionaries or
nongovernmental organisations, the concerned District CPU shall provide necessary
assistance and support to the concerned Board. [Rule 65(13)]
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9. Social workers for SJPU

District CPU or State Government shall provide services of two social workers to the Special
Juvenile Police Unit for discharging their duties. [Rule 84(2)]

10. Training of Personnel

State Government with the help of the State CPU and NIPCCD shall organize regular
training and capacity building of personnel involved in the implementation of the Act and
the Rules.

11. Special Juvenile Police Unit

State Government shall constitute Special Juvenile Police Unit (SJPU) in each District within 4
months of the notification of the Central Model Rules i.e. latest by 26.2.2008. [Section 63 r/w
Rule 84]

III. ESTABLISHMENT OF HOMES

A. Observation Home

State Government shall establish and maintain separate Observation Homes for boys and

girls in every district or a group of districts for temporary reception of juvenile during
pendency of inquiry.

Observation Homes may be set up by the State Government either by itself or under an
agreement with voluntary organisation. [Section 8 r/w Rule 16]

B. Special Home

State Government shall establish and maintain separate Special Homes for boys and girls in
every district or a group of districts for reception and rehabilitation of juvenile in conflict
with law. Special Homes may be set up by the State Government either itself or under an
agreement with voluntary organisations. [Section 9 r/w Rule 16]
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C. After Care Organization

State Government shall establish and maintain separate After Care Organization for
rehabilitation and social reintegration of juveniles after they leave special homes to enable
them to lead an honest, industrious and useful life with the objective to facilitate their
transition from an institution-based life to mainstream society for social re-integration. After
Care Organization may be set up by the State Government either

itself or under an agreement with voluntary organisations. [Sections 40 & 44 r/w Rule 38]

IV. SCHEMES & PROGRAMMES
A. Sponsorship

* The State Government shall prepare sponsorship programme in consultation with the
NGO, Child Welfare Committees, other relevant government agencies and the corporate
sector to provide supplementary support to families, to children’s homes and to special
homes to meet medical, nutritional, educational and other needs of the children with a
view to improve their quality of life. [Section 43 r/w Rule 37]

The State Government, with the help of State or District Child Protection Units shall
identify families and children at risk and provide necessary support services in the form
of sponsorship for child's education, health, nutrition and other developmental needs. On
such identification, Board may make an order in Form XVIII directing the State
Government to release specified amount on monthly or one time basis for support to a
juvenile through sponsorship. [Rule 37 (5)]

B. Grants-in-Aid

State Government may provide grant in aid to certified or recognized organisations for
the maintenance of juvenile and expenses incurred on their education, treatment,

vocational training, development and rehabilitation. The grants-in-aid may be admitted,

at such rates, which shall be sufficient to meet the prescribed norms, in such manner and
subject to such conditions as may be mutually agreed to by both the parties. [Rule 72]
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C. Linkage and Co-Ordination
1. State Government, with the help of State or District Child Protection Unit, shall -

e identify the roles and responsibilities of each department and inform them through a
notification;
arrange for appropriate training and sensitization of functionaries of these departments
from time to time in coordination with National Institute of Public Cooperation and
Child Development and its Regional Centers (NIPCCD); and
develop effective networking and linkages with local nongovernmental organizations for
specialized services and technical assistance like vocational training, education, health
care, nutrition, mental health intervention, drug de-addition and legal aid services.

[Section 45 r/w Rule 39]

2. State Government shall establish effective linkages between various government, non-

government, corporate and other community agencies for facilitating the rehabilitation and
social reintegration of juveniles. [Rule 39(1)]

3. State Government shall -

circulate a copy of the Act and the Rules amongst all concerned;

ensure that copies of the Act and Rules are to be kept by the Observation Homes for the
use of staff and juveniles;

develop and make available simplified and child friendly versions of the Act and the
rules in regional languages. [Rule 16]

D. Social Auditing

* The State Government shall monitor and evaluate the implementation of the Act
annually by reviewing matters concerning establishment and functioning of Board,
Special Juvenile Police Unit, Institutions and any other matter concerning effective
implementation of the Act. [Section 36 r/w Rule 64(1)]

The social audit can be carried out with support and involvement of NGOs and
autonomous bodies like the National Institute of Public Cooperation and Child
Development (NIPCCD), Indian Council for Child Welfare, Child line India Foundation,
Central and State level Social Welfare Boards, School of Social Work and School of Law.
[Rule 64(2)]
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E. Preparation of Guidelines for Prevention of Sexual abuse

State Government shall prepare guidelines for prevention of sexual abuse of children and
shall ensure that every person, school or such other educational institutions abide by these
guidelines. [Rule 31]

F. After Care Programme

State Government shall set up an after care program for rehabilitation and social
reintegration of juveniles after they leave special homes to enable them to lead an honest,
industrious and useful life with the objective to facilitate their transition from an institution
based life to mainstream society for social re-integration. [Sections 40 & 44 r/w Rule 38]

G. Adoption

The State Government may issue various guidelines for adoption from time to time and the
court giving the children in adoption have to conform to those guidelines. [Section 41 (3)]

H. Foster Care

The State government may make rules for the purposes of carrying out the scheme of foster
care program of children and every State Government shall design its own foster care
program so as to reduce institutionalization of children and enable a nurturing family
environment for every child. [Section 42(3) & Rule 34 (2)]

V. CREATION OF JUVENILE JUSTICE FUND

The State Government shall create a 'Juvenile Justice Fund' at the State level for the welfare

and rehabilitation of the juvenile which shall be administered by the State Advisory Board.
[Section 61 r/w Rule 95 (1)]

* The assets of the Fund shall include grants and contributions from

Central Government;

State Government;

Statutory or non-statutory bodies set up by the Central or State Government; and
Voluntary donations from any individual or organization.[Rule 95(2)(5)]
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* The Fund shall be applied for following purposes:

To implement programmes for the welfare, rehabilitation and restoration of
juveniles or children;

To pay grant-in-aid to non-governmental organizations;

To meet the expenses of State Advisory Board and its purpose; and

To do all other things that are incidental and necessary for the above purposes.
[Rule 95(3)]

VI. MISCELLANEOUS FUNCTIONS
A. Transfer outside State

The State Government may direct a juvenile to be transferred from any special home
within the State to any other special home or institution outside the State in consultation
with the concerned State government and with the prior intimation to the Board. [Section
57]

B. Provide Place of Safety

* On the order of the Board, the State government shall make arrangement in respect of
juvenile who is above the age of 16 years and has committed a serious offence to be kept
under protective custody at a place of safety other than the Special Home. [Section 2(q)

and 16 & Rule 15 (12)]

C. Arrange Counseling and Community Service

*  When the Board releases the juvenile after advice and admonition or after participation in
group counseling or order him to perform community service, the State Government
shall arrange for the individual counseling or group counseling or community service on

receiving necessary directions in this respect from the Board [Rule 15(4)]

* Community service implies service rendered to the society by juveniles, which is not
degrading and dehumanizing and may include:

(i) cleaning a park;

(ii) getting involved with Habitat for Humanity;
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(iii) serving the elderly in nursing homes;
(iv) helping out a local fire or police department;
(v) helping out at a local hospital or nursing home; and

(vi) serving disabled children.[Rule 2 (e)]

D. Set Up Treatment Centre for Juvenile suffering from Dangerous Disease

* State Government shall set up necessary organization like leper asylum or mental hospital
or treatment centre for drug addicts or place of safety to cater to the special needs of
juveniles suffering from a dangerous disease or physical or mental health problems

requiring prolonged medical treatment, or is found addicted to a narcotic drug or

psychotropic substance. [Section 58 r/w Rule 61]

VII. RULE MAKING POWER

1. State Government shall make rules to carry out the purposes of this Act which shall
conform to Juvenile Justice (Care and Protection of Children) Rules, 2007, so far as is
practicable. Every rule made by a State Government under this Act shall be laid, as soon as
may be after it is made, before the Legislature of that State. [Section 68]

2. State Government may also make rules- to provide for persons through whom any
juvenile may be produced before the Board; [Section 10(2)]

— for foster care program; [Section 42(3)]
— for sponsorship; [Section 43(2)] and
— for after care program [Section 44].

Application of Central Rules

Until the rules are made by the State Government, Juvenile Justice (Care and Protection of
Children) Rules, 2007 framed by the Central Government shall apply to the State. [proviso to
Section 68 (1) r/w Rule 96]
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NON GOVERMENTAL ORGANISATION (NGO) & SOCIAL WORKER

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Sections

Contents

'Fit Institution', 'Observation Home' and 'Special Home' defined including
those run by NGO and certified /recognized by the State Government.

Establishment of Observation Homes under an agreement with voluntary
organization.

Establishment of Special Homes under an agreement with
voluntary organization.

Production of juvenile before Board through registered
voluntary organizations.

Release of juvenile on bail under the care of Fit Institution or Fit Person
pending inquiry.

Release of juvenile on probation under the care of Fit

Institution on completion of inquiry.

Social Investigation Report through a Voluntary Organization.

After-Care Organizations.

Linkage and co-ordination between Governmental and non- governmental

agencies.

Report of social worker confidential.

Advisory Boards to include social workers and voluntary organizations

Protection of action taken in good faith.
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B. Juvenile Justice (Care and Protection of Children) Rules, 2007

Rules Contents

'Individual Care Plan', and 'Institution' defined.

Recognition of voluntary organizations as protection agencies.

Legal and Para legal assistance through voluntary legal service organizations
and the university legal service clinics.

Establishment of Observation Homes or Special Homes by
voluntary organization recognized by State Government.

Sponsorship program.

After Care Organization.

Linkages and co-ordination between Governmental and non- Governmental
agencies

Recognition of fit person and fit institution.

Certification/recognition of voluntary organization and transfer of
management of State run institution to voluntary organization.

72 Grants-in-aid.

87 Duties of case worker.

Form IV Social Investigation Report

Form XXI Individual Care plan

A. Protection Agencies

1. Voluntary organizations which are in a position to provide the services of probation,
counseling, case work, a safe place and also associate with the Police may be recognized as

protection agencies by the State Government. [Rule 11(12)]

2. Such protection agencies may assist the Police/SJPU -

e at the time of apprehension,

e in preparation of the report containing social background of the juvenile , circumstances of
apprehension and the alleged offence,
in taking charge of the juvenile until production before the Board, and
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e in actual production before the Board within twenty-four hours. [Rule 11 (12) r/w Section
10]

B. After Care Organisation

1. After-care organisation may be recognised for rehabilitation and social reintegration of
juveniles after they leave special homes to enable them to lead an honest, industrious and
useful life with the objective to facilitate their transition from an institution-based life to
mainstream society for social re-integration. [Sections 40 & 44 r/w Rule 38]

2. After-care organisation run by an NGO must be certified and recognized by the State
Government. The procedure for certification/cancellation is the same as that of the
Institutions (Homes). [Rule 70]

C. CASE WORKER

A case worker is allotted to every juvenile newly admitted to an institution from amongst
the probation officers or child welfare officers or social workers or counsellors attached to
the institutions or voluntary social workers or counsellors. [Rule 50 (2)]

Case worker is one of the members of the Management Committee constituted in every
institution for the management of the institution and monitoring the progress of every
juvenile. [Rule 50 (3) r/w Rule 55 (3)]

1. Prepare Social Investigation Report

Social investigation of the juvenile through personal interview and from the family, social
agencies and other sources on receipt of information from the Police or otherwise about
apprehension of a juvenile under section 13 of the Act. The SIR shall contain such material

circumstances, as may be necessary and submit in Form IV to the Board as early as possible.
[Rule 87 (1) (a) r/w 87 (2)]

2. Prepare Case History

A case history of the juvenile shall be prepared by the case worker containing information
regarding his socio-cultural and economic background collected through all possible and
available sources, including home, parents or guardians, employer, school, friends and
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community admitted to an institution and shall be maintained as per Form XX of the Rules.
[Rule 50 (9)]

3. Assist the Institutionalised Juvenile

As soon as case worker shall the juvenile on his admission to an institution in the following
ways:

* Correspondence with the person, whom the juvenile might have named and develop
contacts with family and also provide assistance to family members; [Rule 50 (5) r/w
Rule 87 (1) (e)]

Attend the proceedings of the Board and submit reports as and when required; [Rule 87

(1) (b)]

Clarify problems of Juvenile and deal with their difficulties in institutional life. [Rule 87

1) (@]

Participate in the orientation, monitoring, education, vocational and rehabilitation
programmes of the juvenile. [Rule 87 (1) (d)]

Establish co-operation and understanding between the juvenile and the Officer- in-
charge. [Rule 87 (1) (e)]

Accompany juveniles, where ever possible, from the office of the Board to observation
home, special home. [Rule 87 (1) (I)]
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LEGAL SERVICES AUTHORITY AND ADVOCATES

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Rules, 2007

Rules Contents

3.I(d)(ii) Procedural safeguard under the Constitution made applicable

3.I(d) (iii) Provisions of legal aid.

14 Legal aid.

86 (2)(y) Co-ordination between Officer-in-charge of institution and Legal Service
Authority.

II. FUNDAMENTAL RIGHT

* Constitution of India guarantees every person right to consult and to be defended by a
legal practitioner of his choice. [Article 22 (1) r/w Rule 3.I(d)(ii)]

ITI. LEGAL SERVICES AUTHORITY

* Every juvenile who has to file or defend a case is entitled to legal aid under Legal
Services Authority Act, 1987. [Section 12(1)(c) of Legal Services Authority Act,1987 r/w
Rule 14 (2)]

.LEGAL AID

The Board shall ensure free legal aid to all juvenile through State Legal Aid Services
Authority or recognized voluntary legal services organisations or the University legal
services clinics. [Rule 3.1 (d) (iii) r/w 14(2)]

The Legal Officer in the District Child Protection Unit and the State Legal Aid Services
Authority shall extend free legal services to all the Juveniles. [Rule 14(3)]

Officer-in-charge to coordinate with the legal officer in the District Child Protection Unit
or District/State Legal Service Authority to ensure that every Juvenile is legally
represented and provided free legal aid and other necessary support. [Rule 86(2)(y)]
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* In the event of shortfall in the State Legal Aid Services support, the Board shall be
responsible for seeking legal services from recognized voluntary legal services
organisations or the university legal services clinics. [Rule 14 (4)]

V.PARA-LEGAL TASKS

* The Board may also deploy the services of the student legal services volunteers and non-

governmental organisation volunteers in para-legal tasks such as contacting the parents
of juveniles and gathering relevant social and rehabilitative information. [(Rule 14(5)]

REHABILITATION AND SOCIAL REINTEGRATION

I. RELEVANT STATUTORY PROVISIONS

A. Juvenile Justice (Care and Protection of Children) Act, 2000

Section Content

40 Process of rehabilitation and social reintegration

41 Adoption

42 Foster care

43 Sponsorship

44 After Care Organisation

45 Linkages and Co-ordination

B. Juvenile Justice (Care and Protection of Children) Rules, 2007

Rule Content

'Individual Care Plan' defined

All final order of the Board to include individual care plan

Release of juvenile
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Rehabilitation and Social Reintegration

Adoption

Foster care

Criteria for selection of families for foster care

Pre-adoption Foster Care

Sponsorship

After Care Organisation

Linkages and co-ordination

Mental health care plan integrated into the individual care plan of juvenile.

Education

Vocational Training

Recreation facilities

Institutional management of juvenile

Rewards and earnings

Review of post release and post rehabilitation programme

Restoration of juvenile suffering from dangerous disease mental or
health

Restoration and follow-up

District Child Protection Unit to facilitate restoration and
rehabilitation of children

Duty of Probation Officer to participate in pre-release
programme and establish linkage with voluntary
organisations

Form XIV Declaration regarding child legally free for adoption

Form XVI Foster carer's assessment

Form XVII | Order of Foster care placement
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Form XVIII | Order of Sponsorship placement

Form XIX Order of After Care placement

Form XXI Individual Care plan

II. REHABILITATION/SOCIAL REINTEGRATION

The rehabilitation and social reintegration of a child shall begin during the stay of the child in
Special Home and it shall be carried out alternatively by (i) adoption, (ii) foster care, (iii)
sponsorship or (iv) sending the child to an After-Care Organisation. [Section 40 r/w Rule 32]

A. Adoption

1. The primary responsibility for providing care and protection to children shall be that of his
family and adoption shall be resorted to for the rehabilitation of the children who are orphan,
abandoned or surrendered. [Section 41 (1) & (2) r/w Rule 33 (1)]

2. The State Government or Central Adoption Resource Agency (CARA) is required to issue
guidelines for adoption. [Section 41 (3) r/w Rule 33 (3)]

3. For the placement of children who are orphan, abandoned or surrendered the State
Government shall recognise one or more of its institutions or voluntary organisations in each
District as specialized adoption agencies. [Section 41 (4)]

B. After Care Programme

1. State Government shall set up an after care programme for rehabilitation and social
reintegration of juveniles after they leave special homes to enable them to lead an honest,
industrious and wuseful life. The objective is to facilitate their transition from an
institutionbased life to mainstream society for social re-integration. [Sections 40 & 44 r/w
Rule 38]

2. After care programme is made available to juvenile between 18-21 years of age, who have

no place to go to or are unable to support himself. The programme is prepared by the District

or State CPU in collaboration with voluntary organizations. [Section 44 proviso r/w Rule
38(2)]

3. The Board may pass an order for placing a juvenile under an after care programme in
Form XIX, a copy of which is sent to the District and the State CPU and the State
Government, who are responsible for arranging after care. [Rule 38(3)]
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4. The key components of the after care programme include -
* community group housing on a temporary basis;

encouragement to learn a vocation or gain employment and provide for payment of
stipend;

encouragement to gradually sustain themselves;
provision for a peer counsellor;

payment of stipend during vocational training till the youth gets employment.

arrangement of loan to set up entrepreneurial activities; [Rule 38(6) to (9)]
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S BRY ART T B e, by ORIV Y8, I AR Y8 AT 98 AfK 9 dls DI,

! By R PHiB 33 T 2006 ST faid 22—-8—2006 W SiceNfd |
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e fPaR & IR # 3w fear &1, sfcaem <9 & uvan PR & f9vg U1 Hed Sol
JHIT ST 39 SMATIH & UTae= & Sf=vid I AHS WV |
23 fHeR &1 9@ & ufa gRar @ fog gve—

S BIg BR AT 9T BT IR&dfdd ARAET I I R FF307 I@d gu vl fd
3, a9 9 fHeiR 1 910 &1 3FETId ARG 1 INIRS e 841 |91 8 a1 99
fPeiR W BT TN, BT URATT B, 9 IW BT AT AR IADI

JULT BT T IH SHCA AT IABI URSGT, 8~ (AT SIET BIRT AT TG BT
I8 BRIET 9, [Tad] Al B8 A T B & Febdll, AT AN 9, AT S A, SUSHI 81T |
24. g 9 & forg fHeR a1 S1o7% @1 fReE-

1. S BIg Mg ANE & WA @ foy e fheiR a1 aree & A a1 ugad
S A1 fhdl freR 9 9ig Jragm 98 eREN 9, et safy fF ad 9@ @t =@l
| AR SAN F AT TSI BT |

2, S BIg HR BT IRIAGD ARAEA IT I W FRIFT &1 gy, SWET (1) & A
QUSHIY URTE BT GUIRUT BRI, I8 BRI A, M@ 3@l T ay T B 8 Fbil
3R JAM | Y, IS B |

25. fHeR 91 9@ @1 AGE faa” I Wue AWy a1 7 gard ueRf oW @ fag
iR

S P TR ©U W Iffed fafhear e @ ey ar SR W e fa
fP9IR IT ITTP DI AHRIT H Bl ACH fTbR  IT Pls WUh N I7 79 o1 gt
< A7 @ 98 w¥Er 9, et @y fiF ad @ &1 81 §adl, iR AW | 9,
U BN |
26. PR AT 96 HHANT BT AYU—

S By AT uRGHeHy PRI & Yo & oy fheiR A1 qiefd &I gIHm:
AT BT, I IS 7aRey # W IR 9@ IuToiHl o fAenRa & a1 S9a 3uTeiH
W A YA & foly STIN H A 98 SREN ¥, e @fy 39 af d& @ &
|, IR SAM I, TTAI BT |
27. fA9IY STIRTI— oIRT 23, 24, 25 3R 26 H TUSI AURTY Hei B |
28. dBfeu® TUS— STEl HIs BRI AT AT VAT IR T3 ol & i 39 A &

I oI 3R Tl S=iig a1 = g & srfe Y qveig g, a9 dcand

U fel fafer 3 fedl qra & 81 gU 1, U STORIT BT 1T Ul AT STOREN U
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gftfrad & 9 &), ST fai) v BT Sudw aRal & U qUS BT SRl BRI S
AT H Afdd 2T |
I3
IERY IR EE B JASHAT dIdT dIdD

gl Dol |fife—

1. o AR [fHIR < (@Ted D @R AR GRer0n) FeeE S, 2006
S U™ D IRE F UH d¥ B A & WAk o | AREAT ERT TS
a1 & forv), 59 AR & 31eiF @ g QIR TREIT BT SMaIHAT el dTcA D
& AR | U AT BT Uecd AMGTIT BT YART IR Hadi BT Fdgd a_d &
T U a1 31fd gTctd HeAToT AMAAT BT ToT B ABI |

. AT § U Jege IR AR Y Wed B, il P oY WRBR g Rl
e fawal &1 g faRsr g |

. 31eeE SR WeWl B AFIAR SR ugEly e forg 9 Fgad 81 |\abdr ot gl

ST b fafed @1 S |

. AT & fF 9ew @1 FYfa I WRER R 9 aRE &6 ot 91q |Ard
BT ST qpll, Afe—
(i) 98 39 W & orfie fed woIfdd & gETAIRT &1 I urm 1= &,

(i) a8 VA foeft Rty & forg qwiig fovam ar © R Afaes ewewar ffza
g 3R VAT Swfifg @ Iae 781 faar a1 € a1 S99 IRy & dR |
IqD! gof &7 8l R e T
I8 AAfd @ srEfarfedl § R 9 7EET 96 O 5 9y dRu %
gIRR M # fawd 3&ar & a1 U& 9 # 9 dlers doai # A givr 8F
H g8 favel Ear 2|

. Afafy AaRrREEl @ Th 9 @& ©U H Brd BT IR S g8 wfdaat gEfl, S

f qus yfdar Hfgdn, 1973 (1974 &1 2) gRT BT ASFIRI ARG S a1 ol T

Rerfa &1 gorg Ao & foxfl =1l afdRge &1 uacd &1 78 2|

! Bt iR wHid 33 W 2006 ERT fHATd 2282006 W HfReNT |
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afafe & wwafrd gfshan, sfe—

1. QMART U F9A1 TR YT §8@ BN SR AUl dohi H BRI TG R
gfear & U a1 ured Bt o 6 fafka faar o |

. TENG 3R HRET B AMAIST arel [hdT a1t Bl 39 Rl d FAfT &1 986
TEI Tl Y& & dd 9wl gRfAd AfRenm H X@d & oy sterar e
Jftcd Faw & FAeT UeT fHar S Fa |

. & araRm faffeed & 99y IR & Jewl & 9/ Ja—f=rar 89 @ Rerfa
H ggAd B 1Y AT B1f1, IR STET VT Blg dgdd T8l © J8l 3fedel &l I
ST B |

. STERI- (1) & IuSEl & ST I8d gY, AT BRI dR GOl A1 Wel & A
HT DI T JJURYT B IR IRfa grr fhar ar i W eeer daa s
HROT A TRl BN Fifh BRATE & B UHHA W Bl T JJURId &1
g

afafa @ afdai-

1. qIAD] B TERE, WREAT, IUAR, [THRT IR gAa T & FwIyd qMel & Faer
AT ID! Hed ATIDHARN DI FIeAT AR IADh AFEANGGRI & GREV B
T | AfRfa @1 e wifaa g |
TR ygd el o= fafy o wfae fdll a9 & 8 gy W, g s9
Jfafd § 3ificgdd ®9 W AT I Pl BIShY, oxgvd 3R GRe B
JMIIGHAT dTl dToldhl & T ¥ 59 i ad & a9 eridfzal & drer
ITITH B ¥ FHIER BT Bl Wfad Bh1T |

AR & W9 U AT

1. TENE AR WAV O AEWHAT qTd [l a1add 1 =feiRad aafaaarl § 4
T T EIRT AR & |He Ul [T ST T |
(i) @i gl AffeEN a1 fRy frar gferd gfe o1 &8 7w fAfde gerw

SIBEANG

(i) PIS b AP
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(i) ‘TTScSsd Udh IR WIRdT HTed A7 [l o= WIddl Hie AT
JIHPHIOT gRT ST fb o WRBR gRT 779 fhar S
(iv) [***] DTS AMHINTS DRIGAT AT bl & AT DI ANTRS;

AT

(v) g dreld gINT:
(IR dTerd Bl FHg e fhy O @ g @ srafy & iR g # forg
MU IATIID AT DI BredHR AT & FHeT YT fhar S (]

. T ARGR ] affy B RO B @ Ay iR Sirm Y aftearaver §
9eTd Pl dIcld g HoM IR TR - @l Ofd Suafad w1 & folv g9
aiftrfrd & gaTTd e 991 e |

33. G-

1. 9RT 32 & ol ®Is RUIS urd 89 W, |y [**++] fafza S @ o s
IR AT a1 a1 oo srerar fhell &fdd a1 iR @ RUIE wr i & amr
32 B SUERT 1 ¥ IfeaRad g, fhdT AMINTEG HRIGAT a1 qreld BTl JARTHRT
gRT @RI S & oY aTeld BT qefd 8 9ol & fofg 3Tael URd HR Fabll |

2. 39 URT & A S B, MY YT B & IR Al & Alax el VAT &H
A & WiaR o o FART gRT FMeiRa fhar Sme qof =4 g9 |
g ¥g b Sfra RUe o oed & o0 a9a & Ui srafer & forw seran o
| o b Affa oRRefol R e <d 87 3R 89 aRul ¥ o< o H
SRS febam STy, SraemRe o |

’[3.3759 PR, IS BE A9 H IR & FHe dfdd AMel BT gAfdare dl
R AR BT U ddI B 3Mgfed I ge™ & forg Fay <ft a1 srfaRad
AT &7 TST BRI FDHAT |

! S SR wHiG 33 T 2006 ST faid 22-8—2006 ¥ faew |
> SRR FHIG 33 T 2006 ERT A6 22-8—-2006 A IFa-ReMA |
* B=fra affrm BHi® 33 JF 2006 §RT faTH 22-8-2006 I g |
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4. S & QT & OM & q9a1q dfe |Affd & I8 ¥ & 6 IF add &1 dig
BH I SED] Bl GIIA R 61 & TN S oW AT A& Pl AR

ATLYHAT &, I 98 dleld Pl dd db qrerfs AT ABIYE H & DI Al @ o

A S Tb SHBT SuYed YAdid el 8 Sl IT Sfd Teb g8 JORE dY bl
3TY U & PR oIl & ]

9Ield -

. XY WRGR AT AT W AT [WIHdT Al @ AT Adaax usd el ar frai
& g H, ol o Rafy 81 S @ dffedraRen § o iR EReI @
JAMEATIHAT Tl qIeld D Y AR I 1§ D] 6N, YR, Rreqr, gy,
faer 3R gaaid & forg areta T8l &l wfid SR rRiea &= |Fail |

. T WRBR, 39 AIH & FfE TR T Rl gR1, 97eid B & yaed B
FIRIT FR Fa, N S@ gRT UG & M ale] ARl & WR AR ITa!
gpfd 3R I gRRfadr e oefl| 3R a8 AT ff afdfea & forad e
eI & DI YA 3@l fhdl a8 WAl IS Bl ARG UG H1 Sl Fabdil
AT IABT A9 forar ST S|

'[3. ToEHd U fhl o= fafer & sidfdwe &l qra wR ufde uwmE Srel fa=m, a1
WU, 98 9 I99 WRPR gRT Wed FATedl gRI &R 3R e &
JMITIHAT dTel dicidl & folU TS oIl 8, PR = (@Tedd] &1 d@Ry 3iR
TRETOT) HeeH IR, 2006 B URT P ARRG W BE AN B @R B WIaR
9 JAfAfRm & |, wi AfT |, 51 fafga @1 Sy, e @1 Srg |

fAteor—

1. I WHR U (@ IR U garoHl & forg srar 6 fafka fear s, s,
el f7el ok TR & forg, SRf +ff Reifdy &1, arae i & forg teror afafoai
(1 s o9& aeanq Rieror |fafcrn ffdse far T &) Figaa e @@ |

2. f&d) wou, e a1 R & FReor 9fafy § 58 WReR, [Hr]) 9ftfy, wadd
oAl IR U o fIfhedi faRivgl &iR AmIfTeg dridbdiel & Iadl | #
gfafafer afafera g o fe 39 WaR g fafafdse faar o |

! B R PHiB 33 T 2006 ST Aid 22—8—2006 W SiceNf |
? 1y iR PP 33 W 2006 ERT AT 2282006 3 fadw |
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AR oRGT TRIEU— $<ld ORGR AUd] 9 IR AT @iy § iR U9
IfFTAT IR FRIRN & #egH |, o4 b 99 WReR gRT fafafds fhar o, areis
TRl & BRI HATd BT AFAET0T 3R AT B Tl |

SMSRRTE—

1. TN WHR gfafted iR e WId) el & Argal < dal iR =
fPeiRl 3R el & forg, S smuferd &1, fora &1 & s ef &l erfua
Gﬁ?WQNﬂEF%HGIQCHWGQdGI’H WW|

. SuERT (1) § [fd< s 8 W aredl & oy dd s & B9 H BRI BT
T Tohldl WB8R &1 S’ & IR 78 U I8l d S99 Al & g1 o
AT § O P oRT 32 @ SueRT (1) § fAfds 2

. 37TEg el | gerrered U gfeurd 8RN o fb et gy fafga fhar S |

RIHRIR—

WM 9 (AT &, d AT 9ad B 39 FeqH UGN @ U9 ARG B
T MR B, Rt s @ far & e W AfeRar ure 2|

. U PR A1 917 BT [H [E D HHAN D IRV H of ST SIRAT S8l W

DT YRW™ H IE@T A7 o7 |

. T WRER el BT ATAT Ml Bl A HRA & forg a9 a1 e |

IR

1. Bl Y 91996 T[T AT A3 [T BT W Sqe™ (Bl ITefd BT G 3R
HRETOT BT |

. gidP T8 3fEr s Y, ol A Rerfd g8, v fedl areie @ forw o b
SR reraT W AR WR o+ UIRaRe drdqraReT W dferd & AT ¥; W HaA
ISRAT ST &5 I9a Joamadd &R WRefor & fory smawyas &, off & VA arersd
Bl aret T8 A1 A B Bl RN A R 81, SN iR S ERefor H
g

. AT @ T o aae & S § RO S8R 3R ARV B JMaeIddl ©,
ST AT Refd &1, S9e Aa-Udn, WRed, IRY Fiad AT AN AR Bl
yTafcd iR Swgad e <7 &1 wrfdaar gl
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s aRu— 39 ORT & YOl & foTU “qTeld &l Joamdas iR AReTo H—

AT,
EEZR RIS ERIE
UIye AT fUeT;
RETP;
SEREICIEEF
UG e,
B gATI JAUT T 1]

JNATT—4

ga SR IS JAgaIanor

ga SR AIfSTh GAYaIdRer B fshar—
el a1 gAard iR AMITeG JAU@HIHRT SH SR RS 8 SIRATT oid 39

Bl 9T T8 3ferar fARY I8 H IERET WAT © 3R deidl Bl YAdig 3R AEITD

USR] JMgdhfoqd w9 A (i) Sad T80T (i) o1g <xaxg (i) e gRT &R
(iv) 9Tt BT (T Jeanqad] S@Nd IS DI AolhR [T SIRATT |

P JgU—

1. APl DI GERG IR FAREAT UG A DI URMIS RS IHd aRIR. &t
BT |

2.0 9r@dl BT gAa & forg, St oY, uRegad A enafid € U dF @ Aredd
A, S fafed fbar SY, aade T80T &1 FERT fordr e |

3. I WPR I S P Tg0T AR §RT FHI—FFT R NI fhy 17 3R
B AR gRT AR Sdd U89 & fog faf=1 Arfesied gl &
IugHl BT & H @A gY, (B3 TSI §RT deldl Bl, T dTeldl Bl Tdd
# o1 & forg Jememfad fhy U oWl & |RR H S1UAT WA 8 WM &
I Gl 8 H AT S AHAT |

! Bt iR wHid 33 W 2006 ERT faATd 2282006 W HfReNT |
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4. 59 WOR, TG el § AU Ta A7 31fdes Al s1erar Wiesd el @,
fRIvs T WE0 Af¥eRvl & w9 H, U AT A S SuERT (3) @ SR
el Arfesie gl @ AR Tcid J80 & oy 3, uReddd I
IR qrefepl & RIS & forg fafzd @1 Sy, Jr=gar <7
UR=] QWX 3R GRETU DI AT aTel dietebi P [Ty, Sl 371, yRegad ar
IRIMUT €, T8 WBR A7 ¥ Wed W 6d §RT Ia 9 a7 91d I8 3IR
U I8 gHRed w0 b I qrote FRfa gR1 gade T80 & v Suaed
gIftd foy 1Y & 3R 9 U A1el, S99 RTel # Scdd T80T SIHaR0T B, SULIRT
(3) & A= A wrieeid Gl & ITIR Sdd T8I H VA d1adh &
frriom @& forg ffdse feb Smd )

. {5 Y 9TTd BT T B & for gwdTfad el fRar SReT—

F— 9 d& b IR qTADl & A H AT & T Ao dield DI AT
@ fog dunfe w7 9 wds 9ifvg T8 o g
FAMT gl & AFel H Sd Ao [ AA—Uar §RT YAGadR &R BT QT
TE D A FAG Bl B A B, AR
W ) 9ed & AWl § S 6 oroe wwfcd @l e &R sifaad aR
AHAT 2, D! Afd @& a9 |

. T 91dd DI Godd T-UT H—
fredl safad &1 IHa! darfes Rafa & foar & oy ffamm, an
Sifdd & & S (Wfde) gA 31 Y-l o |4dn o fFarR § A feer
A folfT & qTeld B Sdd T80T & g Ara—fudr &l; a1
fr=gae gwfed @,
& S & o e gema &R | |]

42. 9 @G-

1. 99 Rigall & R = & forg, g ordd: e 989 § < faar s
U1 QERE BT YA AT S e |

2. O] <EW H qr7d Bl [l 3reu srerdr fawga safd & forg fefl oy aRaR
I T S Fam, IR I8 @A 89 aRRefl W iR v fore

! Bt iR wHid 33 W 2006 ERT fHATd 2282006 W HfReNT |
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Ay & 918 dTdd @ 3fU AA—{Udl WERY dR RO w9 9o
HH—Bl Tl BT @ B o A 8 3R S8l a1ed 3+ W & ORI Bl dlc
Hhd © |

3. ¥ PR ddl & O <EW HRIGH D Aol DI BRITad PR D
vl @ forg e 941 |l |

qTATST—

1. URIS $RIHH, Dl & SiaT—I0 B [AHRd &1 & oy gfeadr § 39!
ffrcd, dveR, e, QerfOrd ok o= saegsdhdrsl &l gid & oy gRamry,
qed Tl AR RN &1 & ATRS THAT B FaRAT B DT |
. T AR APl & A~ RIS SRIGA DI HRIGT B & YAl D
fog, o fo =fda 9 =fdd 9o ydioM, 9Mfed U™ieM 3@ ArEIad
Ui & fofg s a=1 e |

YA IERE o — 39 AR 59 AR & aH e T fAaH gR—

F— ITAAd] Q@G FIGHAl B WRITUAT 3fqdT IAdh! Al IR Iqd 39 BT &
o ST {6 S8 gRT 39 ARAH & 3peflF by e,

TEAIAd] <ENd BHAl @ foIg RFeT (8 <@g 96l gRT S fheRi
3fraT qrefhl UR T QN PR D TAIH A AR HAT S o9 9 faviy
3R ST Sfiad &Y IR I9E &1 Ao,

aRATEr IAHRY frar SH IRGR gRT g fhd) o e g1 &g Ui
RUIE IR 312@1 Uadd &< & oy ST {6 s ek e1ear aes & e
# g SR SHa Bl ¥y I8, 91 g ¥ BlsT & UYd @l B AR S W
U [HAIPR T et & IeAqad] o N Bl aehhdl SHD Tabid
TEITA] Q@R B A, IH W B T dTel ThaeTor iR uRdle srrdry
JqaT 39 YAOH @ fory Fgad fsll o e g1 Uxie fHheiR sremar
qreid B W R RIS wRga axA & forg;

U 9eEATdd] a@RE WISl §RT $I S dlell 9amell & WR 3R Ui &
ferg;

Ul 31 gl & forg o f fPeiR eear aae & forw geardadl oy
BRIGH DI ST Bl T PR S YA & AP Bi—
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SUGE B FhAIT

WR=] I8 b 59 gRT & SN 9911 TAT BIg H U fBER AT aredd B
TEAIAIA] GERE WIS H A aul | AH dPh S BT IudETel B |
W] I8 A PIS (PR qa] a1dd I GFE aul ¥ IMAF Bl IR & %,
TR 3TOIRE dul Bl MY T el 81 S |
FHEgar AR FEII—
IR ARBHR IAd & gAard 3R AHITS GAUDIDHROT DI ) 9 & fog fafa=
GiAfad o & forg e a7 web |
A5
fafaer
fFeR a1 qIe® & Aa-ar 91 WRae B -
DS FeH UIHART RSTaa FHeT DIs (BR A7 91ad 39 A9 & (6wl Iy &
I AT AT &, 19 W 98 U1 ARAT Sl |Fel, [HeR AT 9rdd & aRaidd
ARATIS AT I W GV @+ aTel ATA—{ar a1 ke | 3l dx Fan s a8
fHeiR a1 aTe® & IR H foft FHriard # SuRerd &1
fPeR a1 91a® o1 TR | AT U= AT
I Wi & gwH # el Ued W e WaRY & |FAET & 7T ® 6 feiR
AT IqIAD B BRI ST & FAro 3Maedd el §, Al A& UHaRl SHd! SR
A SIGIRT & BR FHT AR [HeR A1 91 a1 rguiRefd d S # ™R 8
HDH |
GARATS I W DT fHeR a1 e 1 AT ®IM & YYE HRAT a0 A1)
ARy
1. 99 & O ek a1 qrdd & IR | S 39 IRTH @ S| |erd uTiie)
& el AT AT 8, Ig IR Wl & P a8 U T | Gifsd ® e faw 9w
Y T FAfbedia SUER &1 et R a1 I BIg TRING I AHRd 1 §
ST SUER ¥ SId Bl G, 99 Gerd USeR! fBeiR a1 a7daed B U0 999 &
fore R4 98 nferd SUTR @ forv emawye Heiar © f6 U e &l 99T Ao
Sl 29 SfAEH & e g T FEE @ SR AT IH & wY Al
T I B |
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2. STl BiE fHeR a1 qrdd g A, WENT o AR, Ruefew @ ks &
ARTSH & § 8l SHd A1 fafi= faendiexer urd Fcere daRi & Jead |
JFaT I AT DI GAETd AT & el e fhar g |

I B v & R 3R IHBT ATIRVI—

1. STgl e IR BT I8 Udid 8ial © {4 9 i ad & Suawi d | fodl &
AT TS AeTH (WIE <7 & FAroe | ) ANl AT fdd fheR A
Il & I8 e UIHeR] S Afdd ol A1g H e UieRl g1 AfferRad
3 59 AMRTRA &yl & foly 39 afad &1 |l Y F9sh e |

fPeiR a1 9% B ARWHRAT B B/ A

U fHeiR a1 9 @ <O #, fI@r 9mg dR R A @1 R S e

Uy dl, s |erd 98 T 7 8, ARGIRGT & a8} 8, dem Uidn, Ifq

TR 9 @ =9 SEdT 98 AR 8 ol ® f6 U9 aRer aHE 8 S

eIk a1 qrefs T 9 ARIGR AT R ANTI AffKT & U Sl (Y- AR IR R

et & I W W @ @ fog @R SHa SR dENg iR S R EET @

& fou OME &, 999 WSl 9o, I 98 MO U \e UTaieery @

JABINRTT & IR 7, R I8 Fe Wer) S S W W IRIGHIRAT BT YT

FRAT 2 STl fBeR a1 911 9ol 737 2, d9eard S§4d 8 arell fhdl a1d & aR

H I9 [PUR A1 917 & Heg H UHAl ATl AT AF A QY IAD R

forar T 2 |

Raret ot Mo wMT SIE-

WerH TSR gRT R @ 73 aRdler el a1 |Mivie dRiedl & Ruie

AR AT ST

R e URER), A 98 VT 1 SId FHIAT § df S9dT 9R fheR a1 9rerd

DI T IAD AATUTAT T WREAS BT WGAIT B G IR IF fHeR A1 IaDd &
ATAT—IdT 7 AR&TH Bl 59 910 BT IR ¢ FHT b I8 RuUid & &g 9 9
T Blg 16T UL N |
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31—

1. 39 9RT & SU&el P 3feTelld I8 8Y, 39 AAH & el wed Wil g
P T RN ey @ afdm o1 afed 99 Ry @ I 9 I fia &
AR A =IITerd Bl 37Tl B FabT -

R U RIS 9 AU Bl Sad A1 (37 B IS & JqAM b g

Tg UBU TR ABAT S IR AR & ofal & & el 99 & o<z

I B B F T 2D W (TR g o |

F— U fHeR & IR ¥ e aN H I8 JIWad 2 b S99 R fHar g,
I g fbu U Svgfad @ el smreer, srerar

T- 39 Tpy & an # & a8 =fea suféa feeR =61 & 9ffa grr fag ™
fel arra, 9§ orfier =Tel BRfi |

. WY T ERT 59 URT & I1eNH e ¥ fhu T arewr W fgdhiy st w8
Bl |

JTECT—

I AT, A1 Al WURIT ¥ AT 39 AR emaed @ uiftg W, R A T

fo U= PRIAET &1 Sifiera, RoTad fdl |erd Uit RT a1 |9 <rTad o dly

QYT fhar &1, STMeer &I ddr A1 AT & IR | AT TR B & yArerred

T BT 3R IS Hde # U 3 B ADHIT Sl I8 Sl a9

IR Jod AR 9 gRT & =i (bl Afdd W Ufciehel UHTd STell aTell dls

MY I GAa18 BT Jfdagad sfawR & o wiRa 181 ae |

o, afiel &R gdieor ot Frdafear § ufshar—

1. S9a Ryarg Sr & g9 afdfem g1 efYeada: emuem Sudfd &, wem
WRIERY 39 AT & Iusw # A il & 9 g axd wHg U ufdan
BT IFARV BT Sl fAfRT @1 SMY IR IHS 31edefl= I8d §Y 98 |AT & A
% faRer & fou gve ufgar Aftdn, 1973 (1974 &1 2) H Sif¥wida ufdar &r
ATARNF IATEROT BT |

. 39 Ryam S 6 39 RIfm g™ W e M sifwafdda: e
Iuafaa g1, 9 JIRAfFH & e el a1 gAievT driarsdl o gadrs |
ARV DI S aTell UfBaT @y gvs Yfbar dfgdr, 1973 (1974 &1 2) &

QU & ATAR BN |
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AT B FIE P Afd—

1. 39 ARFRM & el did a1 R & forg Sueeel W ufddd uWE ST
1 @13 Fem iR 39 M e & wiftd ), fosll e &1, S 89
el & IR H B P! {9k a1 91t 9o ST & A1 99 JAfdd & 9R A
g, el e a1 waeror | B3R a1 91ee o7 39 fAf W & orl| <
ST 8, [T dR HH T |

. e USRI gRT 6y 3 areell # @ fafter qai a1 e snaiee o a1
Y ¥ I I BF dlell Teradl fHAr W Y 9eH WS g1 a1 i
TR ¥ 1 I (A e &l yiftd &R Gerl 1 A |

fPeR a1 9rw BT ST IR SARd H & FerH WIdsr @1 wfad—

1. e WRIERY [***] g9 i # fRN 919 & B gy A, e 9y SR
IR EREAVT DI IMIeARaAl dTel [l dreres a1 fAf—fIarfed feeR & I<=E @
TSI B FHIT T SY Tob dieteh Y8 AT faRIY I8 A bl TR Bl WIAIRG
$H, SR A Rerfa &1, a1 a@r erafae w7 | a1 0 wal R R iftRIfug
HIAT I8 SIh T, IR AT a_d 9T 98 d1add A1 fheiR & |atwd f2d @i
e B D WIS A BT & H T |
W] grefd Y8 A7 faey ' a1 fedl g e | a1 fedl Iy wfad & el
PR A1 9176 & S B Bl BrAS VA IJRT §R dQTg A8l ol SIg |

sffw & e w1 &t ok wRa & A= wrt § W & Ty B 9 TEF B

R SRU— T WRPR, I8 3% T AHhdl © & DIs Iad A7 AR I59 &

AR el a1el [ A1 fI9Y I8 W I W AR Bl o qrene, faeve ar Ul

B YRl B AT T VAT ARIBI Bl g 9T WRAR b WRMe ¥, IR,

[ARRT a1 9 B Yd FoA 9 ARG [HAT TY R TH AR I &F b T

YAy & 7T, STeT 9Tt AT fHIR BT AT ST € Uad | JET SIeT |

eafaa & o1 0 9 AT o vl = fFURl &1 FRu- <& |e

USRI BT I8 U BT © b 9 SMAFRM & JgaReT # {1 ey [ a1 arets

TE AT A3 T8 I G ¥ @ T Dls [GAR I qiedd B ¥ Uifed © Al
a2 31 @ud AN AT JF99E! UgTel B @ © g8l e UITHR SHS

! @ity fFRM BHIP 33 T 2006 §RT RAH 22-8—2006 I R |
? 1 IR i 33 W 2006 ERT AT 2282006 W UfReNf |
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RIS AT ARG SRUATA AT AN FF1 @fdqal & foly IuaR o A1 JRiard

WM, B &S M BT QY B DT & I8 9 @ § IFfay m@fdy =,

RRT® R 98 e UGN & 3MQel & i W oH & forg smféra &1, a1 o=

RIS BreE@S R S fhAIR A1 g & I[T TR & foy RafheqaT

JMIPRT RT NMAITH YHIOIT BT SIY, IET STV |

WM W W T SR a1 a6 ST BIgr A1 3R rgufkerfa—

1. o9 5 feR a1 qrds® @ ol a8 a1 fey ' # <@ T o eiR
T aRdler fEeR a1 AMINTS HRIGAT I WREN AT I[MIAFA] G Bl
Rard w=, ST o Rafa 81, Ferm Uiy U0 fheiR 1rd1 9iddd & BIs S &l
IR aR F&HTT 9 98 IADI IqD AUl AT WRed AT T AT mifdrea
IfdT & haevr 4, [T areer | AW fAfdse fhar T 81 @ @ rgEfa
B ST fh IE fHuR smEr qrede w1 Rfed a9H & fory ofR fhdT Suanh
IR T G | URIET B HI 3fral IHDb Jaid o S q@RT B
& oI o @1 IR ITHT MR ISM & §8F 2 |

. e TR B fhelR e1erdT aTeies I JIJURed W&+ @1 Wl AR I HH A,
e, RedeRrl & fdare, w—awfedl o 9g Al Ar—fUdar &1 gedear ar
TR R a1 ST aRE @ B9l uTadTal o ARy Qraw Rl WR ATAT H o
Il FHT B Iafold wd gY QAT iy & forg S ArRvqar wd fem |
3Mfde =1 2], THAAU & M IABTeT TR I &I AT & HBT |

. el 5T ergefa @1 fwfed a1 iR ax fear a1 & SR e srerar
s I FHERIT T8 H 909 Y ¥ TR ax T § 91 fawd gar § et
R & @ aod M @ forg fAfde fvar o, =t 918 Afe srawas 9

AT ISP AU 4R H 1 3R AT T8 H IHDT ATIF o1 IR B FH T |
. I8 99, 9 SR 38 fheiR a1 9reid 39 9RT & SRfE <1 73 ofgAfd &

FFARYT H 3 T T8 ¥ SuRerd REdl 8, S9 AHY BT 9N FHST SR

g forg a8 fodl faRiy 78 4 @ o & forg qri 2

W U8 b 519 @IS fhaR el argfa & faafvsd ar sfewlRig @) & S

® PRI A=Y I8 H 999 A H A% BT 8 T4 S99 GHI DI Nl b D

! Bt iR wHid 33 W 2006 ERT fHATd 2282006 W HfReNT |
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IqUF T A & HROT 4 T § 9 I BT Y0 H1 H Iruaford e faan
SIRATT 579 SRTE 98 6™ H W o9 @ fog gRT 2

Ara—fAar gRT Afer—

1. 98 &M UIPRY, Sl fHl fHeR a1 91add b1 dieid I8 A1 favy I8 A a1
AR AT AT ARY AR D <@ H G BT A Hl © | ATd—Tudr &l
I fHeR a1 9e® & WY & SR f oy Jfdd BT I8 Smuer A
IAT QY PR T 6 IS RO & forg, afe ag a1 & § 99 g,
MY @ IR, fafed Afq A ey ax |

. i aragye B O e iRl I (e ox qadr b e & sEflerd serar
IRATSHT Y&erdh gRT fHeR &I ol & §Hg Haril a1 Ard—fuar ar dverd a1

SEI DI W ITb A A @I T A b Td B ol YA B,
i fob fafga far S|

AR

. ST WRGR[***] 39 Affm § JaeRd fRUR W1 e B hear iR
gard @ folg U8 A9 9, ST 98 Sl |Hel, Udh 11 &1 Ford R Fail |

. W # v wWRee dar, sifverg S By oo o fe @fe ar Wied g
fed ST |

. SUERI— & JdH o [ &1 g=mrd 59 FeAlgdR dle gRT U YAl &
forg Ui Af < fopar Srgem, S fafed @ S |

P, Ty, R ok TFRIY FaRaR d$—

1. D WRHR AT T IR, SH WHR B [ B WO R ITD

JRETYT & WY H Gidl & AT, TENG 3R ARETT DI LDl dlel qrefai
3R fafy &7 Sooted dee drel fHeRl @1 R, glemr R e & fog
gfermall & e iR fafi= TReNI &R IR WeN TEfd a0l & 99
T O fAvdl IR ARBR Bl Welle < B U By 31erar od AledR
qrS, SRY 4 ReIfey &, 1 To R Al |

! St IR BHi® 33 T 2006 ERT faAi® 22-8—2006 ¥ I |
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2. I JYAT IoT FARHGR dle H Ia- Jfed dffafera R a6 o<
ARBR AT T ARPR, O AT R 81, S F9el iR I8 ulg AHIfoTd
BIIDBAl, dicid HAVT B &F H WIANd! oAl & ufaEfy, R aes,
Rrenfag fafeear aarll iR 50 ReR & FRd faunT |ffad 8 |

. 39 JASFEH @ ORT 35 @ A ST AT Jal TR ®WR HI Feror |k
RTer erar TRg FEaR 9 & w9 H W SR ol |

62, ARFH & PRI © U SRS 917 EREYT Ve Bl To+—

JRAd IR WRBR, 39 AR & SRIGIT DI, a1 Jal dI RIUAT 31R

ITHT ITREAV, 9 deihl & W H AeH USRI ¥ g wweAar W g

JARRT B B g | W AR FREV B MIeIH] dlel dreAdl AR A o1

ool IR dTel RNt W wRfT el R AR e @ foy s @ fog

qIdd ARV U AR TS el & forw O Ul &1 e &), s

AABRT 3R 3= HHARI BRI, S IH 9T PR §RT Fgaa fby g ]

Rrere faree gftrr gfve-

1. U9 gferd If@RAY &1, ST 6 Ur: s1erar o w9 ¥ fHeiRl 3 H@9eR axd
g ral fRiR TRy & FaRvr # e o g § ST s9 Siffem &
FI fHORI e a1l A Fegagd A 8, 39 Bg IG g9 & forg b 9
gf¥rfera foar S |

L URE e I H BH W A USSR el Aifigdr sk wgfa
f2reror SR feem—fder glie 81 fhar gfers give g foar s A, s,
SR AW f[Afde fHRT e arefdl 9 FegdsR B arell Al gferss ifErer
AR BT |

. UG et @R TR H Ay ifid exe & forg QiR fheiRi den areet @
gfe¥ SUAR & WR P YoM & foy fauy fheiR gfe gfe g foar o
T, e SR M ffde fFeRi e araal 9§ ddeR -9 alel a4l
gfer el e 8 |

! B IR PHiB 33 T 2006 ST faid 22—-8—2006 I SiceNf |
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39 JRH & IR © T8I qUSIeY 9NT 8T fafY &1 Sowies $Y aral fhamv—

fr W& a3 § RS ag fdfaw gga frar omar 3 I WRaR [***] I8
der <] & o Y faafed feeR o 59 R & IR & 999 @l
TSTRE 9RT 8T Bl, VT GUSIY M & Joild S QUSIQel & JJARNE BT &
forg faRIy w8 9o SIQn a1 A e § Ul AT ¥ @ S, SIS R
"[***] Srep AT, GRIATT SMfReAT H AT SIMQT &R 39 ARH & Iy 39 R
ST U AR BFT AMT 98, IR U Ry 78 a1 wRenm ORW o Refay &1, &1 99
WM & foU die g1 Sffae fhar 11 81 A1 9RT 16 & SUERI—2 & el griard
TN H XY M & oy sffate faar rar &l

‘iR FTRf, T WRAGR A1 98 A W it &R IRy BRur 9§ S oraeg
far SQ, U9 BRI BT TUSIRe AT 2 A &1 Ieeied &= aldl U ok &
A B ST 39 AT & R R AT SEW g4 fReR T8 @ ® yAfdeliad ax
FH R U fheiR & f2d H ST sfmewr uiRd &R FHT (]

IETHRT—

T |/ AWl H R s A @ U @ aRRg B A &1 Sedad we
IrerT fHIR BT ff UdbH IR BRIEANT BT Bis GUSIeI YT & 8, fhIRmERer &
farere afed ST aer o4 IfRfm & sty § rfafy & arT 2 & Ws—9
H 3fdfdwe @R o9 Quel T SHa FAE I9¢ W FRE & FEeggaR 59 92
@ B0 gy Wl 98 U0 IR @7 A7 9w U4 fheiR 98 wer € fafteaa fear wan
AT SITQT IR TEgIR I8 QUelasl &l Y ae & fory, genRefy, faviy g
JUGed GRAT H AT QAT fobeg UaT qusreel fbdll W1 <o & 59 SifEfm & ary
15 ¥ Iufa Afwman Smafd I ifrd &1 e B |

I @ R ¥ ufha—

que gfhar Wfedr, 1973 (1974 &1 2) & T 33 & YT 39 JATIH & 3refiA

forg 10 SRSl @1 Araqerad AR 8 |

' B SR e 33 S 2006 SRT f3ATH 22-8-2006 A A |
’ 21T PR HIF 33 | 2006 RT 2% 22—8—2006 I TR |
* 210 SR HHIE 33 | 2006 GRT 2% 22—8—2006 I LI |
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YTl BT TARTST—
ST WRBR, AHRY AR §RI, I8 Fow @ Tl b 59 AfAfE & srflb 9u9s
ENT YAiaded dls fdd, 94 uRRerfaal & ok Ot wraf & srefi=, afe «1E & o
ey # fafed & 9Y, S99 WeR B 3refiRer faedl affrerd '[x¢*] gRT ff g
Bl |
HSAGAIgdS & T8 PRI & g wveo—
9 AR a1 9SG A TR I BT FRI| A7 Qe & STFART H HHIEGATYd D
P TE A B M b forg menlia few 919 & IR # B3 arg a1 fAfds wriarE
RISY ARPR AT Y8 Bl el dlel bl WA e+ a1 59 ARH & 3
frgad foredl e &R ey & fawg =18l 8rfy
w9 wfda—
1. I WHR, 39 AWFEH & Yol B PRTId I D oIy, IJorax A
SIEKCEINFINE U ICEIISCRTIE
IRg BT AR, 99 Wl 1 6 vt & T § REe 9ed oo
WHR, 39 IR & A fFraq g1 |qafl, et a9 99 13 €, 98 9 o9
TRHR DI AN BN Sq dh [ I9 A9 & Ty H I WWBR gRT 99 81
g1 o S iR dis W 98 991U O 99 Sig 9 Idg™ 8 9 U et
oM & T B |
. faRredar ok gqaeml oifdd &1 aamuear R gfdde wWra STol fo=r, 04 rmi
frfeRaa a1 a1 6=l fawal & foy Sueer fhar S |, sreid—
() 9 & IS & Ug P! @AY 3R a8 Afd 8 T I aRT 4 @
SUIRI—4 & 31l USTT B FD
(i) YRI5 @ SYIRT—1 & 3T dIs &I 9ShI BT AHI MR IHD! d6H] A
PRI AHGA & T H Ufear &

(iii) TRETT T BT e RTHH S §RT UG Bl S arell Harsll bl ®’iR
IR @1 faf=1 gaR iR uRRefeal iR Of Rrad |ueror g1 &t
THO HSR 3fral 9 fornm S |\ T iR U o faww o affafera €
Gﬁﬁswsﬁﬁﬁ‘%%‘;

! St IR BHi® 33 W 2006 ST faAi® 22-8—2006 ¥ AW |
2 By IR PHID 33 T 2006 ST f&id 22—-8—2006 W Sicenfid |
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(iv) TRy & &1 gevgs ¥ S99 gRT UG &1 S aTell Hamll &l W
HoA AT am forar S daH T QiR o VA fawy ot aftafera € S awr
9 # fAfdw &
7 Ffed e gRT »is fafd—faarfea feeR 9 & @wer o9 fhar o
HHT 3R T fHeR Bl gRI—10 B IUIRT—2 & Fef Bl FARIeror I8
BT Ao BT Af:

(vi) 9RT—19 & 3efiF fhedl fherR &1 IRl & g alaaRt & gem |
FrfRra faw;

(vii) 31egeT IR Wewl @ IFIAR 3R g8 Iay o forv S=° aRT—29 @
SUYR—3 & A e fHar S qe

(viii) AT BT doB] BT THY AR GRT—30 B STIRI—1 & FLNT SHDI dobl |
HRI—FHIE H AHIGH W FR=Id ufear & =79

(ix) URI—32 @I IWIRI—2 & A gford iR FAiT & R =+ 31 Afy iR

Se Bel ARGl § 9ol bl dicdd I8 Hol- 3R IR bR Bl i

(x) YURI—34 &I IWIRT—2 & JEH ITetd Jal b1 g, [TFH I8 §RT IS
B S ATl ARl & WR AR 96 ygfa ik a8 Afa ff aftafea 2
fSTH gt &1 &1 YA AT fhT W Ad] W6 Bl A=Al UG Bl AT
o ol ST Fafl 3R SUIRT—3 & 31l Feermll & INREIHRT ol Af:
qretd el & forg Fieror |faferl @1 Fgfad, S9! usmae oik O geiT
e forg FRieror |l @1 Fgaa fasan 51 |a T iR o= U9 fawa St
f am—35 # e E;

(xii) ©RI—37 B IUYRT—3 & T {1577 Y&l gRT USH PI ST arell Ffawry;

[(xii®) IRT—41 B IWIRT—2 & JH T T80T 9 gAarg a3 & gdrdierd

fhar ST, SUeRI—3 & oiRfiF Aniee figral @ sifegeT 3R
STIRI—4 & 9 fA9vs Tid UB0T AR Bl AT B T

(xiii) TRT—42 BT ITIRT—3 & I dTeIDl DI &7 GRIG ISl DI AR B
& fo;

! B R PHiB 33 T 2006 ST aid 22—-8—2006 W SiceNfd |
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(xiv) RT—43 @] SUERI—2 & ASH dretdl &I A= TAo Aol & AR
PN D %’I'Q;

(xv) URT—44 & 3PfF GLaqad] Q@R A6 A R [qw;

(xvi) TRT—45 @ 3T qreld & gAaid AR AANTD [DHIHROT DI G a1 D
foy faf=1 ifesvoll & drar gl Sragar gRRad &1 & forg;

(xvii) TRT—61 BT SUURI—3 & &fF I Ao (IR Afa [ [ &1 wenfia
fam ST ;

(xviii) PTS =g fawg S o fafed fovar = orufera & a1 81 |ahel B |

UE) =9 ffmm @ orfd < RPGR gRT 911 T Y& 194, 9910 I
@ UL IARNY, A S ISP A & AHel, O 998 I H 8, Rl A
feT ) 3@l & U @ ST | I8 o Uh |H H JAefar &1 A1 gD
JAMIhiAE | H T B W1 | AR IH §FA & AT YAiad b Ad A D
3 918 & FF & JqEH & Yd &Ml A 39 9 H By uRaay & fory
AT 81 oY dl dogearq I8 U uRafdd w7 # & ywrd gnm | afe Saq
JIHE & Jd QI e FeAd 8l oY b g8 R 8 991 S A1y
dl ooz g8 e 8 SR | feeg rm @ v gRafda 3 e
B W SUD A Use Bl s (B A B AR W ufdamd g9a
TE ST ]
39 URT & 9 fhdl I IR gRT 9911 AT YD 194, 91— S+
& g aurely, S8 I @ QU Avsd & AHeT @l SR |

69. fREe sk wgfmi—
1. fPaR =g ifafTH, 1986 (1986 &1 53) TdggRT fARfAd fhar Smar g1
2. U PREF & 8d 8¢ o, Sad | & S| Bl ard @ Bl TS JAqal DIy
P ST fear T, S9e IR H ¥ 9 foran SR 6 97 e & acaw
Sudent @ el foar T B |
70.  HEARA B R FA P AfFI—

! S SR PHIB 33 T 2006 ST Aid 22—-8—2006 W SiceNf |
? 1 I BHid 33 W 2006 ERT AT 2282006 3 JARIREIfbeT |
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1. Ife =0 AT & Susli BT YUl BT H Pl bfodls SO~ Bl g dl
DY ARBR A gRT S 39 AT & Sus=i I T 7 8, hfodAs &l

R B FH]
R VAT Bl 3Mee 39 AT & gl 89 & <1 af ) orafy @ Jif @
eI el AT SR |

2. T, 39 9RT & &N fhar w1 ey, f6y S & vearq gunfe d9g @
JAd AeH & A IET SR |
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TABLE OF JUDGEMENTS: JUVENILES IN CONFLICT WITH LAW

CASE NAME, CITATION
& COURT NAME

ISSUE

DECISION

AP

PLICABILITY OF THE AC

T

Pratap Singh vs. State of
Jharkhand and Anr.

= ATR20055C2731

= 2005CrilJ3091

= (2005)3SCC551

of

% Supreme Court

India

Whether date of
occurrence is reckoning
date for determining age
of alleged offender as
juvenile offender or date
when he is produced
before Court/Competent
authority?

Whether provisions of
new Act to apply to
proceedings initiated
under old Act and
pending on  1.4.2001
when new Act came into
force?

The  relevant  date  for
determining the age of the
juvenile would be one on which
the offence has been committed
and not when he is produced in
Court. In an event of juvenile
delinquency vis-a-vis
commission of an offence, he is
to be provided the post-
delinquency care and for the
said purpose, the date when
delinquency took place would
be the relevant date.

Also the provisions of new Act
will apply but only when
offender had not completed 18
years of age on 1.4.2001.

ROLE OF POLICE

Court on its own Motion
vs. Govt. of NCT Delhi

< WP(C) No. 8801,/2008

% High Court of Delhi

Guidelines regarding
apprehension of juvenile
in conflict with law

i) Whenever a police officer
apprehends a juvenile alleged
to be in conflict with law, he
is required to inform the
designated juvenile or child
welfare officer in the nearest
police station to take charge
of the matters and also the
parents and guardians of the
juvenile and inform him
about the address of the
Board where the juveniles
will be produced.

ii) The period of 24 hours
mentioned in the latter part of
Section 10(1) is the outer
limit. The requirement of the
Section is the immediate
production of the juvenile.
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DETERMINATION OF AGE

Babloo Passi Vs. State of
Jharkhand

< 2009 (64) ACC 754

% Supreme Court of

India

What are the correct
parameters for
determining the age of
delinquent in borderline

cases?

It is well settled that it is neither
feasible nor desirable to lay
down an abstract formula to
determine the age of a person.
The date of birth is to be
determined on the basis of
material on record and on
appreciation of evidence
adduced by the parties. The
Medical evidence as to the age
of a person, though a very
useful guiding factor, is not
conclusive and has to be
considered along with other
cogent evidence.

If two views may be possible on
the same evidence, the Court
should lean in favor of holding
the accused to be a juvenile in
borderline cases.

Court on its own Motion
Vs. Department  of
Child
Development & Ors.

Women and

% (3)RCR(Criminal)394

% High Court of Delhi

Guidelines

regarding

conducting of inquiry in
cases involving juveniles

i) Inmates who are suspected
to be juvenile as per initial
investigations shall be kept
separately from all the
prisoners.

ii) Teams of NCPCR/CLSA
shall visit Tihar Jail and
follow the procedure for
ascertainment of the ages of
those who appear to be
juveniles.

iifyThe investigating officers
while making arrest shall
reflect the age of the
prisoner arrested in the
Arrest Memo.

iv)Investigating officer shall
ask the person if he has been
a part of formal schooling at
any time.

Ram Suresh Singh wvs.
Prabhat Singh @ Chhotu

Whether entries in
regard to date of birth of

Rule 22 of the Juvenile Justice
(Care & Protection of Children)

Draft - for private circulation only

243




Singh & Anr.
% (2009) 6 SCC 681

% Supreme Court of

India

a student recorded
in admission

register/ certificate could
be considered while
determining age of a

person?

Rules, 2001, provides for the
procedure to be followed in
respect of determination of the
age of a person. It indicates that
the opinion of the Medical
Board is to be preferred only
when a date of birth certificate
from the school first attended is
not available.

If a document is proved to be
genuine and satisfies the
requirements of law, it should
be, subject to just exceptions,
relied upon.

And same standard is required
to be applied for the purpose of
Section 35 of the Evidence Act
both in civil as also criminal
proceedings.

Bhola Bhagat Vs. State of
Bihar

<> (1997) 8 SCC 720

% Supreme Court of
India

Should the

the

delay in
raising plea of
juvenility  affect the
determination?

Technicalities should not be
allowed to defeat the benefits of
a socially oriented legislation
like the Bihar Children Act,
1982 and the Juvenile Justice
Act.

When a plea is raised on behalf
of an accused it becomes
obligatory for the court, in case
it entertains any doubt about
the age as claimed by the
accused, to hold an inquiry
itself for determination of the
question of age of the accused
or cause an enquiry to be held
and seek a report regarding the
same, if necessary, by asking
the parties to lead evidence in
that regard.

The High Courts may issue
administrative directions to the
subordinate courts that
whenever such a plea is raised

Draft - for private circulation only
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before them and they entertain
any reasonable doubt about the
correctness of the plea, they
must as a rule, conduct an
inquiry by giving opportunity
to the parties to establish their
respective claims and return a
finding regarding the age of the
concerned accused and then
deal with the case in the manner
provided by law.

Kailash Singh
Ramveer Singh (Raj.)

<> 2008 CrL]J 290

% Rajasthan High Court

Relevance of medical
evidence in the presence
of school record of date
of birth in order to
determine juvenility?

The opinion of the medical
expert and the age mentioned in
the voter list cannot be regarded
to be conclusive. Medical
evidence regarding the age can
be considered only after
rejecting the case of birth
mentioned in the school record.
Where the school record has
been maintained regularly and
in the discharge of official duty,
there should be absolutely no
reason to doubt the school
record.

Khem Chand Vs. State of
Rajasthan

MANU,/RH/0056,/2008

% Rajasthan High Court

Whether it is the duty of
the trial court to hold an
inquiry  about  age
determination and to
provide opportunity to
both parties to lead
evidence under Section
7A of the Act?

After receipt of the affidavit of
the father and the certificate
issued by the Board of
Secondary Education, it was a
duty of the trial court to make
an inquiry on the point as to
whether accused was juvenile
or not within the meaning of
Section 2(k) of the Act of 2000
on the date of incident. The
matter should have been fixed
for producing evidence by the
parties.

The trial court was directed to
make an inquiry in the matter in
accordance with the provisions
of Section 7A of the Act of 2000
and, after affording an
opportunity to the parties to
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lead evidence in the case, will
record a finding as to whether
accused was juvenile or not.

JUVENILE VIS-A-VIS SPECIAL LAWS

Mohd. Irshad @ Shiv Raj
vs State

= 2006 (134) DLT 507
= 2006 (3) JCC 129
= 2007 (1) Crimes 73

% Delhi High Court

Can a juvenile charged
with the provisions of
the NDPS Act be tried
before the Special Judge
under the NDPS Act or
he has to be tried before
the Juvenile Justice
Board?

Firstly, Section 6 of the Juvenile
Justice Act contains a non-
obstante clause which is very
wide and is to operate
notwithstanding anything
contained in "any other law for
the time being in force". Section
36A of the NDPS Act, however
contains a non-obstante clause
which is of limited amplitude
inasmuch as it is to operate
notwithstanding anything
contained in "the Code of
Criminal Procedure, 1973". The
wordings of the two Sections
themselves make it clear that in
the event of any conflict
between Sections 6 and 36A, it
will be Section 6 that will
override.

Secondly, Section 18(2) makes it
the mandatory duty of the
Juvenile Justice Board to direct
separate trials for the juvenile
and the other person which
makes it clear that a juvenile
can be tried only in terms of the
Juvenile Justice Act and that is
before the Juvenile Justice
Board.

Another case on the same point
is Raj Singh vs. State of
Haryana; Citation: 2000 (6) SCC
759; Supreme Court of India.

Ratan Lal vs. State (Raj)

= 2004 CrL] 734

Can a juvenile charged
with the provisions of
Scheduled Castes/
Scheduled Tribes

The trial by the Sessions Court
against a juvenile stands
vitiated because of the inherent
lack of jurisdiction to conduct
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% Rajasthan High Court

(Prevention of Atrocities)
Act be tried under the
SC/ST Act or he has to
be tried under the
Juvenile Justice (Care
and Protection of
Children) Act, 2000?

trial against the 'juvenile' or the
'child'. The Court directed that
the learned Court below shall
first conduct inquiry with
regard to the age of petitioner
and if he is found to be a
Juvenile, he may be forwarded
along with the relevant record
to the competent Court for his
trial in accordance with the
provisions of the Act of 2000
and if found otherwise he may
proceed to decide the Sessions
case as per law.

State vs. Harshad
= 2005 CrilJ 2357
= JLR 2005 Kar 1572
= 2005 (2) KarL] 481

% Karnataka High Court

Whether the Sessions
Court will have
jurisdiction to deal with
a juvenile in a case
committed to it under
Section 209 of the Cr.
P.C. by the Juvenile
Justice Board?

Whether Section 27 of
the Cr.P.C. has
overriding effect over
Section 6 of the Juvenile
Justice Act, 2000 or vice-
versa?

In view of the fact that a
Juvenile Justice Board has
already been constituted, it is
that Board which has the
exclusive power of dealing with
the trial of juveniles in conflict
with law and to that extent, the
jurisdiction of any Court
including that of the Sessions
Court or Fast Track Court is
barred.

It is held that Section 27 of the
Cr. P.C. has no inconsistency
with Section 6 of the Juvenile
Justice (Care and Protection of
Children) Act, 2000. However,
the words '"notwithstanding
anything contained in any other
law for the time being in force",
used in Section 6(1) of the Act,
2000 has overridden the
provisions of Section 26(a) of
the Cr. P.C.

Prerana vs. State of
Maharashtra

% (2003) 2 BOMLR
562,

% High Court of
Bombay

Whether the

juvenile
girls rescued from flesh
trade to be treated as

accused or victims under
the Immoral Trafficking
(Prevention) Act and
Juvenile Justice Act,

The girls who are below 18
years of age and are found to be
a part of the flesh trade should
be treated as children in need of
care and protection and not
juveniles in conflict with law.
Hence, they should be
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2000?

Should these juvenile
girls be produced before
the Child Welfare
Committee or Juvenile
Justice Board?

Can an advocate appear
for both the pimp or
brothel keeper and the
victims rescued under
ITPA, 1985 ?

produced before a Child
Welfare Committee (CWC) and
not Juvenile Justice Board as
they are minors and not
accused. The Court held that
the lower court cannot order
these minors to not enter the
local jurisdiction of their social
service branch as it confirms
them as prostitutes. In fact, it
shall order them to be released
in the custody of their
respective parents/ guardians.
The Court further held that an
advocate appearing for a pimp
or brothel keeper is barred from
appearing in the same case for
the victims rescued under
Immoral Trafficking
(Prevention) Act, 1956.

COMPENSATION

Master Salim
Ikramuddin Ansari and
Maharukh Adenwalla v.
Officer-in-charge, The
Superintendent and State
of Maharashtra through
Secretary, Home
Department

= 2005 CrilJ 799
» 2004 (4) MhL]J 725

% High Court of Bombay

Whether a juvenile can
be released on personal
bond in case of non-
fulfilment of the financial
conditions attached to
the bail order?

Whether monetary
compensation can be
awarded where juvenile
has been produced for
one and a half years and
therefore was deprived
of asserting his
juvenility?

The Court discussed Section 12
of the Juvenile Justice Act which
clearly explains the provision
relating to bail of a Juvenile and
directed the Juvenile Justice
Board to release the petitioner
on his executing personal bond
only.

On consideration of the totality
of the facts and circumstances
of this case, the petitioner was
ordered to receive
compensation of Rupees one
lakh only.

ANTICIPATORY BAIL

Tara Chand Vs. State of
Rajasthan (Raj)

= 2007 CriL] 3047
= RLW 2008 (2) Raj 1013

Can a juvenile charged
with the provisions of
the Schedule Castes and
the Scheduled Tribes
(Prevention of Atrocities)
Act, 1989 be granted

Where a juvenile moves an
application for being released
on anticipatory bail, the case
would be covered by the
language "appears before... the
Board" of Section 12 of the
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% Rajasthan High Court

Anticipatory Bail?

Juvenile Justice Act, 2000 and
his application under Section
438, Cr.P.C. would be
maintainable. With regards to
the statement of objects and
reasons of the Juvenile Justice
Act, Section 12 has an
overriding effect on Section 18
of the Act of Schedule Castes
and the Scheduled Tribes
(Prevention of Atrocities) Act.
Thus, in the case of a 'juvenile’,
the exclusion of the provisions
of Section 438, Cr.P.C. as
provided under Section 18 of
the Schedule Castes and the
Scheduled Tribes (Prevention of
Atrocities) Act, 1989 shall not

apply.

BAIL

Prakash v. State of
Rajasthan (R])

= 2006 Cril] 1373
= RLW 2006 (1) Raj 538

% Rajasthan High Court

Whether a
delinquent  can  be
released on bail
irrespective of nature of
offence alleged to have
been committed by him?

juvenile

At the time of consideration of
bail under Section 12 of the Act,
2000, the merit or nature of
offence has no relevancy. The
language of Section 12 of the
Act, using the word "shall" is
mandatory in nature and
providing non-obstante clause
shows the intention of the
Legislature to grant bail to the
delinquent juvenile offender by
releasing him on bail who is
arrested or produced before a
Court, however, with exception
to release him on bail if there
are reasonable grounds for
believing that his release is
likely to bring him into
association with any known
criminal or expose him to
moral, physical or psychological
danger or that his release would
defeat the ends of justice.

It is for the prosecution to bring
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on record such material while
opposing the bail and to make
out any of the grounds
provided in this section which
may persuade the Court not to
release the juvenile on bail.

The same point has been
reiterated in Bharat @ Bharat
Ram v. State (Rajasthan),
decided on 12 March 2008.

Mata @ Manohar Singh
v. State of Rajasthan

» 1996 CriL] 743
= 1995 (2) WLC 699

% Rajasthan High Court

Whether the Juvenile
Court and the Sessions
Court were justified in
rejecting the bail of a
juvenile on the grounds
of nature and seriousness
of the case and also the
interest of the delinquent
juvenile?

Section 18(1) of the Act clearly
lays down that bail to a
delinquent child is a rule and
mandate of the Act irrespective
of the nature and seriousness of
the offence committed by him.
The Section also provides the
grounds and circumstances
when bail can be declined to a
juvenile  delinquent.  Those
grounds are that: release is
likely to bring him into
association with any known
criminal or expose him to moral
danger or that his release would
defeat the ends of justice.

Further, there should be
material on record to show that
any of the above circumstances
exists to decline bail. It appears
that neither the Juvenile Court
nor the learned Sessions Judge
cared to look into the provisions
of Section 18 before declining
bail to the petitioner.

Jaif Ahmed Sheikh wv.
State of Rajasthan

» 2004 Cril] 3272,
= RLW 2004 (2) Raj1090,
* 2004 (2) WLC 662

% Rajasthan High Court

Whether the bail to a
minor under Narcotics
Drugs and Psychotropic
Substances Act 1985 can
be granted?

The petitioner strongly placed
reliance on a decision of this
court in Manohar Lal v. State of

Rajasthan (2002 Cril] 394),
wherein the court directed to
release the accused of an

offence under the provisions of
N.D.P.S. Act on the ground that
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he was a juvenile.

Where an accused alleged to
have  been  engaged in
smuggling activity, the
possibility of his being joining
the gang and repeating the
activity if released on bail
cannot be ruled out. The release
of an accused on an offence of
N.D.P.S. Act may be of below 18
years of age is bound to defeat
the ends of justice. Thus,
Manohar Lal's case does not
advance the «case of the
petitioner.

Gopal Sharma v. State of
Rajasthan

= RLW 2004 (1) Raj 450,
= 2004 (1) WLC 722

% Rajasthan High Court

Whether bail can be
denied on the ground
that the act is prejudicial
to image of the country?

The bail application has been
refused not only because that
the applicant is facing trial on a
serious charge of murder but
also the special circumstance
that his act is prejudicial, to
image of the country in the
world, adversely affecting the
tourism business.

The tourists move in the
country on the guidance and
faith of guide. A betrayal to
foreign tourist is betrayal to the
country, projecting a bad image
in the eye of the world. Thus,
the view taken by both the
courts - Juvenile Court and
Sessions Court - cannot said to
be erroneous in considering that
the case of the petitioner falls in
the exceptional category
provided under Section 12 of
the Act.

Vijendra Kumar Mali etc.
vs. State of U.P.

% 2003 Cril] 4619

Whether the bail
application of the
juvenile delinquent is to
be considered under the
provisions of the Code of

Bail to the juvenile can only be
refused if anyone of the
grounds enlisted in Section 12
exists. So far as the ground of
gravity is concerned, it is not
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% Allahabad High Court

Criminal Procedure or
under  the  Juvenile
Justice (Care &
Protection of Children)
Act, 2000?

covered under the above

provisions of the JJ Act.

If the bail application of the
juvenile was to be considered
under the provisions of the
Code of Criminal Procedure,
there ~would have been
absolutely no necessity for the
enactment of the aforesaid Act.
The language of Section 12 of
the Act itself lays down that
notwithstanding anything
contained in the Code of
Criminal Procedure, 1973 (2 of
1974) or in any other law for the
time being in force, the juvenile
accused shall be released.

Shashi Kumar Saini vs.
State
% 120 (2005) DLT
313
% High Court of
Delhi

Whether the rigours of
Section 37 of Narcotics,
Drugs and Psychotropic
Substances Act, 1985
would be attracted in
refusing or granting bail
to a juvenile?

The Court held that when the
accused is a juvenile, Section 12
of the Juvenile Justice Act, 2000
would have an overriding effect
over the Section 37 of the NDPS
Act. The only way by which the
accused juvenile could be
refused bail is by invoking the
exceptions as  enumerated
under Section 12 of the JJ Act.
And in the present case it was
held that if the accused would
be released on bail, there would
be every likelihood that he
might be exposed to moral or
psychological danger as it has
been observed in the SIR that he
was instigated by an adult into
the subject offence who is now
absconding.

BAR ON SERVING JAIL TERM

Munna and Ors. Vs.
State of Uttar Pradesh
and Ors.

< AIR1982 SC 806
< (1982)1 SCC 545

Whether any detenu
below age of 16 years can
be detained in District
Jail?

No person apparently under
age of 16 years is sent to jail but
he must be detained in
Children's Home or committed
to approved school under
Section 29 of U.P. Children Act,
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% 1982 Cril] 620

% Supreme Court of
India

1951, or either discharged or
committed to suitable custody
under Section 30. It is absolutely
essential in order to implement
provisions  that  Children's
Home or other suitable places
of safety are set up by
government for purpose of
providing place of detention for
children under age of 16 years.

Even where child is found to
have committed offence of so
serious nature no punishment
which under Act is authorized
to inflict is sufficient, Section 32
provides that offender shall not
be sent to jail but shall be kept
in safe custody in such place or
manner as it thinks fit and shall
report case for orders of State
Government.

Devendra @ Sonu and
Anr VS. State of
Rajasthan

< RLW (2006) 1 (Raj) 407

% High of

Rajasthan

Court

Can a juvenile, if held
guilty for committing a
crime, be sent to serve
the term of jail?

The Court held that on the basis
of Sections 6(2), 15, 16 and 20 of
the JJ Act a juvenile cannot be
sent to serve the term of jail and
it would also apply to cases
pending in appeal.

SIGNIFICANCE OF SOCIAL INVESTIGATI

ON REPORT (SIR)

Nand Kishore (in JC) vs.
State

+MANU/DE/8814/2006

% High Court of Delhi

Whether  the  Social
Investigating Report
(SIR) should be primarily
emphasized upon while
deciding the refusal or
grant of bail to a
juvenile?

The Court held that the Social
Investigating Report holds a lot
of importance in deciding the
refusal or grant of bail to
juveniles. It tries to depict the
social and family background of
the juvenile which helps in
indicating the criminal
inclinations of the accused, if
any.

Moreover, it also gives a clear
picture of whether the accused
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would be associated with a
known criminal if released on
bail considering his social and
family conditions. The Court
further held that one must
identify the ’known criminal” as
carved out in Section 12 of JJ
Act to invoke this exception.

Sandeep Kumar vs. State
% 2005CriL]3182

% High Court Of Delhi

Whether  the  Social
Investigation Report
should be wholly relied
upon to check the
application of exception
on the juvenile accused?

The Court held that in the
present  case, the  Social
Investigating Report was self
contradictory =~ which clearly
validates all the exceptions as
mentioned in Section 12 of ]J
Act. Hence, the SIR should be
given proper and watchful
reading before deciding on the
refusal or grant of bail to the
juvenile.

ROLE OF SESSIONS COURT / HIGH COURT/

SUPREME COURT

Gurpreet Singh V. State

of Punjab

% (2005) 12 SCC 615

% Supreme Court of
India

What is the role of the
Supreme Court if the
plea of juvenility was not
raised either before the
trial court or the High
Court?

This Court should first consider
the legality of otherwise of
conviction of the accused and in
case the conviction is upheld, a
report should be called for from
the trial court on the point as to
whether the accused was
juvenile on the date of
occurrence and upon receipt of
the report, if it is found that the
accused was juvenile on such
date and continues to be so, he
shall be sent to juvenile home.
But in case it finds that on the
date of occurrence, he was
juvenile but on date this Court
is passing final order upon the
report received from the trial
court, he no longer continues to
be juvenile, the sentence
imposed against him would be
liable to be set aside.

Manish Tyagi Vs. State of

Whether Sessions Judge

Section 6 Sub-section (2) of the
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UP.
& 2007 Cril] 3165

% Allahabad High Court

had got the power of
Juvenile Justice Board in
consonance with Section
6(2) of Juvenile Justice
(care and protection of
children) Act 2000, or
not?

Act Provides that the power
conferred on the Board by or
under this Act may also be
exercised by the High Court
and the court of Session when
the proceedings comes before
them in appeal revision or
otherwise.

The Juvenile Board’s order that
Session's court does not have
the right to exercise power
under the Act is against the
very statutory provision under
Section 6 of the Act and hence is
illegal

wholly and

perverse.

totally

IMPLEMENTATION OF JUVENILE JUSTICE ACT

Supreme Court Legal
Aid Committee (III) vs.
Union of India

% (1989)45CC740

% Supreme Court of

India

Writ Petition filed to set
up Advisory Boards both
at the State and District
levels.

The Court directed each of the
States to set up its Advisory
Board consisting of Ministers of
Law and Social or Children's
Welfare, as the case may be the
Secretary to Government in the
relevant Department, the Head
of the Police Establishment
(Director  General or the
Inspector General, as the case
may be), the Head of the Health
Directorate, two members of the
Bar with appropriate aptitude,
an acknowledged lady social
worker, a Member of
Parliament and a Member of the
State Legislature, one or two
social workers of acknowledged
repute preferably connected
with children's rehabilitation
activity.
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Section III:

WHAT DOES THE NATIONAL
HUMAN RIGHTS COMMISSION SAY
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Letter to Chief Secretaries / Administrators of all States / Union Territories on the
reporting of deaths /rapes in Juvenile / Children’s Homes within 24 hours

R.V. Pilai National Human Rights Commission
Secretary General

To September 11, 1996
The Chief Secretary / Administrator
All State Governments / Union Territories

Sir / Madam,

The National Human Rights Commission at its meeting held on 22 July, 1996 discussed
the occurrence of deaths and rapes in Juvenile Homes. During the discussions it was felt that
information on similar incidents in other homes run under different statutes should be
collected and compiled along with information on incidents of deaths and rapes in Juvenile
Homes. These could cover the following institutions:

() Set up under Juvenile Justice Act, 1986:

i. Observation Homes
ii. Juvenile homes
iii. Special homes

et up under Probation o enders Act, :

(I) Set up under Probation of Offenders Act, 1958
(i) Probation Homes

(III) Set up under Immoral Traffic (Prevention) Act, 1956:

(i) Reception Centres
(iii) Short Stay Homes
(iv) Nari Niketan/ After Care Homes

(IV) Set up under Prevention of Beggars / Begging Act:

(i) Reception Centres
(i) Beggars Homes

(V) Set up under Borstal Act:

(i) Borstal Institutions

2. In order to enable a compilation of reports on the incidents of deaths and rapes in these
homes, the NHRC had directed that all the DMs and SPs may be instructed to report to the
Secretary General of the Commission about such incidents within 24 hours of occurrence or
of these officers having come to know about such incidents. Failure to report promptly
would give rise to presumption that there was attempt to suppress the incidents.
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3. It is accordingly requested that the District Magistrate / Senior Superintendent of Police
may be given suitable instructions in this regard so on to ensure prompt communication of
incidents of deaths and rapes in these homes to the undersigned.

4. It is possible that some of the institutions listed above are not functioning in your State. If
so, a list of institutions and statutes under which they have been set up may also be sent to
the Commission for record and reference.

Yours faithfully,
Sd/-

(R.V. Pillai)
Secretary General

Copy to:

Secretary (Welfare Department),
All State Governments / Union Territories
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Letter to Chief Secretaries / Administrators of all States / Union Territories to ensure
prompt communication of incidents of custodial deaths / rapes in Juvenile / Children’s
Home

Subodh C. Verma National Human Rights Commission
Registrar (Law) Sardar Patel Bhawan, Sansad Marg,
New Delhi-110001

February 07, 2002

The Chief Secretary / Administrator
of all State / UTs

Sir / Madam,

Vide letter no. 10/9/96- Research dated 11.09.1996 (copy enclosed®) you were requested to
give suitable instructions to all the DMs / SPs to ensure prompt communication of incidents
of custodial deaths / custodial rapes in the homes which were covered under Juvenile Justice
Act, 1986, Probation of Offenders Act, 1958, Immoral Traffic (Prevention) Act, 1956,
Prevention of beggar / Begging Act and Borstal Act.

Since some of the Homes were not found functioning properly, the matter was again
placed before the Commission on 07.12.2001 for further consideration. After deliberations the
Commission, has directed that the existing instructions on the subject may be further
modified as under:

(@) Aninquest by a Magistrate should immediately be conducted in all cases of deaths in
Homes and the inquest report sent to the Commission expeditiously. The Magistrate
should also comment whether there has been any medical negligence on the part of
the authorities concerned;

(b) In case of any allegation of rape / unnatural offence committed on any inmate of the
Protection Home, a criminal case should be registered immediately. It should be
supervised by an officer not below the rank of Dy. S.P. and the case be investigated
by an officer not below the rank of Inspector of Police. A copy of the FIR and the
supervision note should invariably be sent to the Commission soon after the first
intimation;

If any foul play is suspected in the magisterial inquest, the post- mortem examination
should invariably be done to ascertain the cause of death and the post- mortem report
sent to the Commission;

(d) In all cases of death of an inmate where the initial inquest by a Magistrate indicates
some foul- play, magisterial inquiry should be made mandatory.

" For copy of the letter refer to page nos. 199 & 200.
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It is accordingly requested that the DMs/ SPs may be given suitable instructions in this
regard so as to ensure prompt action on the aforesaid directions of the Commission.

Yours faithfully,

Sd/-
(Subodh C. Verma)

Encl: As Above.
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Commonwealth Human Rights Initiative’s (CHRI)
Work on Pre-trial Detention in Rajasthan

As part of its mandate to ensure that the working of the criminal justice system promotes fair
trial and prevents unnecessary detention, Commonwealth Human Rights Initiative (CHRI)
has been conducting a series of micro studies in Rajasthan, using the Right to Information
Act, interviews with undertrial prisoners in judicial custody and court observation exercises
to understand and record court practices related to pre-trial detention such as court
production, remand and bail.

Pursuant to a study on access to counsel in the district jail of Alwar that was completed in
November 2010, CHRI conducted four workshops between February 2011 and September
2011 with a focus on effective representation and rights of the accused in the three towns of
Jaipur, Jodhpur and Alwar. One of the major findings of the study was that a large
percentage of undertrials had no access to legal representation or legal aid, or representation
was obtained after the first production, sometimes at the time of filing of the chargesheet.
The study also indicated poor lawyer-client relationship, as even those undertrials who had
legal representation could only meet their respective lawyer in the courts.

With an aim to improving early access to counsel and effective representation, CHRI has also
been conducting workshops in collaboration with the District Legal Services Authority in
Jodhpur district of the state of Rajasthan on remand and bail for legal aid lawyers appointed
under the State’s Model Scheme of ‘remand and bail lawyers’. Alongside, CHRI has engaged
with the Jodhpur Bar Association with a plan to jointly hold regular discussions and debates
on topical legal issues for lawyers.

In 2013, CHRI conducted three impact assessment workshops to evaluate the impacts of the
workshops in Jaipur, Jodhpur and Alwar. The broad impact assessment areas were
interventions, preparedness and results vis-a-vis arrest and first production, bail, remand,
chargesheet, pro-bono lawyering, lawyer- client relationship, and defense preparedness. The
assessment also highlighted future learning needs of the lawyers.

With the objective to strengthen the legal aid structure inside prison and to demonstrate a
legal aid environment where no suspect/accused goes unrepresented, CHRI, in 2012, began
Swadhikaar, a legal aid services initiative in Jodhpur Central Prison. The legal aid clinic’s area
of work ranges from identifying illegal and unnecessary detentions, providing legal
representation through referrals to DLSA and to the CJM, the Convenor of the Periodic
Review Committee for Undertrials, drafting petitions and applications on behalf of the
inmates, providing legal counselling and guidance whenever sought by the inmates,
conducting legal aid awareness activities inside the prison and training convicts as jail
paralegals to support the work of the DLSA and Swadhikaar legal aid clinic.

Many of these activities have been undertaken in close co-operation with the Rajasthan

Prisons Department, the District Legal Services Authority, Jodhpur, the International Bridges
to Justice and the National Law University (NLU), Jodhpur.
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